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COMMENT O

MUNICIPAUW

Iiament gov.za — fax 086 504 6848

N SPATIAL PLANNING AND MANAGEMENT BILL [B14 - 2012] BY THE EI'HEKWINI o |

Further to theI recent notice that appeared in the national press calling for commehts on the Spatlal
Planning and Management Bill, 2012 before B August 2012, | refer.

Please note w
Departmeqt )
directly to the
attached a sun
were apprqpri

e have previously on a number of occasions submitted comments on the Bill' o the
f Rural Development and Land Reform, but believe we need to highlight our-concerns
Portfolio Committee on Rural Development and Land Reform. Accordingly, please find
nmarlzed schedule of our major concerns which has been updated in a'second column

ate following the publishing of the most recent version [B14 — 2012] of the Biil.
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: _ . o
if the con;Imittee elects to holds hearings, we would be much obliged if an opportunity could be
extended jto |the eThekwini Municipality, and specifically to our Head: Planning Developiment’
Environméht and Management, Ms ST Moonsammy, 1o efaborate verbally on our ¢oncarns.

) i i .

Yours faitif\fully, - | ‘ : L

(DI (o / n/\q//\ 1T
MSST M?OIFSAMMY .

HEAD: DE;VE!.OPMEN'I‘ PLANNING, ENVIRONMENT AND MANAGEMENT
i

Cc M Sunday Ogunronbi — Chief Director, Rural Development and Land Reform:
Ross Hoole — Director, Rural Development and Land Reform {KZN)
Y I&'/loonsammy-— Head: Development Planning Environment and Management
Ntékh ana — Head Legal '

~
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ETHEKWINI MUNICIPALITY: PRIMARY CONCERNS ON SPATIAL PLANNING AND LAND USE MANAGEMENT BILL, 2012

Priarity

Primary Concerns

Camments based on SPLUMB, 2012 - Version of 21 Feb 2012

Additiopal Comment with raspect to SFLUMB ver. B14-
2012

1

Appezl Process.

The provisions within SPLUMB provide only for an Internzl appeal process to the municipality’s executlve authority which s
composed of councillors. These councillars will have to ba advised by the very same staff that made tha orfginal planning
dedision - often the very same stalf particularly In smatler municipalitles. 1t Is totally undesirable where a municipality
becomes buth a player and a referee, The section 62 Munkcipal System Act appeals brought this very aspect to light and
many applicants, althalzgh afforded the apportunity, electad to go dirzetly to the K2N Town Planning Appeal &card ar
{Fianning and Development Commissian for consent and rezaning appeals respectively, st that an Independent and
{objectlve authority could make a decision. It Is furthermore desirable that there be anly one appez! opportunity avallzble
50 as not to draw out unnecassarly the process with resultant delays and costs and Jack of or abandanment of
development. It Is also necessary to avold frivofous appeals to each possible appeal autharity for maximum delay by
objectors. Many objectars will Inaddition appeal the environmental authorisation If applicabile). A provindal appeal
authority 1s effecttvely precluded by the SA Constltution, but greups of District Counclls and/or Metros cauld nominate
suiteble independent experts or candidates to sit on Appeal Tribunals and thereby avold the constitutional difemma, A
further aspect to consider bs that planning capacity Is very stretched In the country and particularly so within same
pravinces snd municipalities. [t Is not dasirabie that these staff berome embroiled kn both ad|udication of applications m_.a
appeals which will further limit thalr capactty and delay processing of applicatioas. This ultimately delays davefopment
within the country and so the generation of work opponunities.

551 {internal Appeals) provides for an appeal
notwlthstanding s62 of the MSA. It does nat appear to
exclude 562 appeals although this s the stated Intentlon
as per discussions held with DRDLR, No extarngl or
additional appeal {6 an Independent botdy Is provided
for.

Excluslen of Councillors from
beclsion Making Process an

Applicatians

While It Is agreed that municlpal counclllors should give ganeral diractian, provide pallcy and approve the spatial
development framework contained with the Integrated development plan {and down stream policy plans), itis also

{authorised official to consider planaing applications. §3:

535 provites for a Municipal flanalng Tribunal or an

[ elieved tHat councHiors should fave direct ifvolvement |a at least the zonliigfrezaning process, albelt that they might elec{
to delagate this responsibliity downward to officlals. Tha municipal councillors are elected in a democratle pracess by the
Ipeaple and this should be reflected in SPLEIMB. >m==uEm delegation process should be contained in this regard within the
provisions,

pravides for officials and external experts tobe
appointed to the Municipal Planning Tribunal,
numbersing at least 5 in total, but specificatly excludes all,
Counclllors.

Unking Mechanism to
Pravincial Acts

While Schedule 1 of SELUMB makas It clear that there are to be pravinclal acts and outlines In some detall what these Acts

the situation Is when z_mqm Is na such {new order) act and/or (old order) ordinance.

2

miay contaln, there are no specific sections within the bill that appear to Hink It to these provincfal acts or that mum__ out whallinconsistent with the Act (SPLUMB} and the

510 {1)(z3) now provides for provinclal 1egistatlon, not

Intergovernmental Relations Framawork Act, to provide
far matters contained In Schadule 1. 510 {2] goes on to
provide far such provincial legisiation to provide for
structures and procedures different from those
contalned In the Act {SPLUMB)

Framework Legislation

It has been stated that SPLUMB Is intended to be framewark legiskation and as such It forms the basls for parallel provingtal]
legislation. However, the bill Is very detailed and takes on more tha form of primary feglslation that has 1o be complled with
at a very detalled level, While this is perhaps understandabte where certala provinces do not have thelr own new order
planning and developmant fegislation, a one size fits all approach s not appropriate, Ideally it should be stripped down and
the necessary detail eontafned In regulations and which wautd o_._:. apply when s there Is no new order planning and
development lepislation in place.

See 516 camments above, This gaes part af the way to
address the concerns,

Accompanying Regulations

The lack of accompanying regulations is a serious short nmamsu which needs to be addressed before the blllis enacted,

Nif provided.

¢
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ETHEKWINI MUNICIPALITY: FRIMARY CONCERNS ON SPATIAL PLANNING AND LAND USE MANAGEMENT BILI, 2012

Priarity |Primary Concerns ‘Comments based on SPLUMB, 2012 - Versfon of 11 Feb 2012 Addltional Comment with respact to S5PLUMB ver, B14-
2012
6 Transitional Measures The lack of transitional measures is a serlous short coming which needs to be addressed bafore the bill Is enacled, 560 states that laws repealed In Schedule 3 or by a
: provincial fegistature fn relation to planning does nct
aitect the validity of anything dana In terms of such
taglsiation, while DFA tribunals may continue to
function until all cutstanding matters are declded of
disposed of; provided that the Minster may set a
conclusion date. it Is considerad that more than this Is
. reguired.
7 Corament Perlod It has been clear fram the varlaus presentations made by DRDLR that SPLUMB had ta be enacted by 17 fune 2012, when  |it would nowappears, following a very recent
the DFA would fall by the wayside as per the Cancourt rding. Recent discussion have now Indicated that the bill, asanact, Jjudgement, that Concourt wilf in all Iikelibood not agree
will not be put In place until such time alt the discrepancles have been addressed and the facking regulations and o) the 17 June 2012 deavline being extended.
transitional measures produced, advertisad for comment, and modified in aceordance with such comment. It s also
understood that iegal action has been brought by the SA Association of Cansulting Planners with a view to Concourt
extending the 17 June 2012 deadline for the demise of the DFA. Furthermars that DRDLR will not strongly oppose such
extension. On this basls this matter may fall away.
8 Alignment betwesn SPLUMBE [it [s clearly necessary that both SPLUMB and the raspective pravinciat acks be brought Inte closer allgnment. Such a process{See 510 comments above. This goas part of the way to
and Provinclal Planning and |can not happen overnight and pravisien needs to be made for It. Itis assumed that the transitionat measuras will give address the cancerns.
Development Acts guldance In this regard.
9 Transitional Windew Itis Inevitable that there will be certain applications brought by both developers and nitiated by municipalitles that will be
caught hretween the current and the future planning lagislation scenarios. Sometimes thls will also Include a high court
review process. An adequate transitional perlod is required to ensure that time and effort expended on these processes is.
not wasted. |tis assumed this will be addressed in the transitlonal measures. A minimum period of two years is required.
16 Inclusion of Development  |While the axtension of the possibliity of ralsing developmant charges In respact of open space Is welcomed, [t is considered
Charges In respect of Gpen  [that this alse should be extended to spen space of a non park, sportsfield or playlots type, 1.e. In respect of passive open
Space for Ecasystem Goods  [space providing ecosystem poods and service, without which the municipality would have to make major investments to
and Services raplace, If even possible.
11 jAlignmentwith Muntcipal  {Close alignment between Chapter 4 of the Munjcipal Systams Act, dealing with Integrated development plans and spatlal
Systems Act development framewarks, and SPLUMB (s required. ideatly all such raquirements should reside In one place. '
12 Acknowledgement of There Is a need for SPLUMB fo farmally acknowledge all downstream plans sitiing balaw the spatial development
intermediate plans. framework but before the detailed lznd use management plans or schames. Thesa include spatlal devalopment plans a.k.a
3 [regional spatiel development frameworks, local area plans, precinct plans, etc. i.e. polley plans which effectively form closeq]
Interpretations of the spatial devalopment framework while still not assigning specific development rights. .
13 [Traditional Areas Apart fromt addresstng areas that were previausly addressed in terms of the Regulations Relating to Township
Establishment and Land Use, 1986 (R. 1857 of 1986) read with Section 33 of tha Black Communities Development Act No 4 . .
of 1584, tha T hip.Develapment Rzgulations. *a_....u.q_z:u..umma.ﬁ?.umwa.o?umme..2_a._..m..a.Em.uanlv_maa_aw,mmmawn::u
1890 {f.1858 of 1390} read with Section 30{1) of the Black Administration Act No 38 of 1927 and the KwaZuly Land Affairs . : o
—_— e -r13:?iL!?LI!?!!quILEéiﬁiﬁzﬁﬁﬁwﬁimﬁzﬁéEﬁ§5#5§5a3§55523352593aEﬁ. .
SPLUMS provides an ideal apportunity to address the matter of the traditional or tribal areas and which never farmed part
. . of malnstream planning control In the past. Ths is necessary In order to eradicate the fegacy of Apartheld planning where : .
- g _ .+ jtherewasadual systeh operativa throughthe countey. - . A A P PR o .
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ETHEXWIN MUNICIPALITY: PRIMARY CONCERNS ON SPATIAL PLANNING AND LAND USE MANAGEMENT BILL, 2012

Privrity |Primary Concerns Comments based an SPLUMB, 2012 - Verslon of 21 Feh 2012 Additional Comment with respect to SPLUMB var. B14-
2012
14 Definition of Municipality It k¢ nat clear what Is maant by a munldpality. The elected councliiors, the elected counclilors and fhe officlals, the officials, | The definition for municlpaiity as now contalned n s1(1)
ar a combination of elacted councillars, the officlals and the cammunities that elacted the coundliors? This needs to be refers to 5 155{1) of the Constitution and further for the
expressly defined in the act and/fer regulations to avald subisequent potential lifigation. purpases of the Act {SPLUMBY) elarifies It as including a
munlcigal department, the Municipal Councll and the
, municipal manager, where the context so requires.

15  {Remaoval of Section 62 of It s desirable that there be only one appeal apportunity available to both applicants and abjectors, Wile In discussion It
Municipal Systems Act was Intimated that sectlon 62 appeal mechanisms contalned In the Municipal System Act would not be avallable In the
Appeal in respect of planning|fiture, this1s not absolutely clear in the current wording of SPLUMB,
raatters .

16 Amendment of the While SPLUMB cannot be a monetary bill, it 1s necessary that the Municipat Fiscal Powers and Functions Act No 23 of 3007
Municipat Fiscal Powers end |be amended to directly provide for the collectlon of Development Charges and withaut which this provision will be
Funttions Act No 12 of 2007 [meaningless or will iikely lzad to court cases contesting its application by municipalittas. The National Treasury should

therefare be urged by DROLR 16 expedite such amendment.

17 Capacitating Procass In ralling out the KZN Planning and Davelopment Act No & of 2008 a major supportve role has been played, and continues [While $3 and 510 provide for Natlonal and Provincial
to be played, by the KZN Department of Cooperative Government. This included preparation of what was required of bath [support respectively, the necessary support and
officials and coundifors prior to the Implementation of the POA, monthly workshaps held for both municipalities and for thdeapacity needs to be put In place priar to
private sector, an internst forum, ete. Despite this very significant efort by COGTA problams have still emerged. This has implamentation of the Act (SPLUMB).
helped highlight needs for certain amendments to the KZN PDA. I respact of SPLUMB a sillar pracess Is raquired, but no
detail Is provided,

18 Guldelinas Weally cartaln accompanying guidelines should be preparad, such as was done by the KZN COGTA by the way of the tand  |A *"Memorendum on the nbjects of the SPLUMB,2012"
Use Management Guidelines. This may if necassary be undertaken In time. Is now provided at the and of the bitl, If this is to form

part of the final act, and possibly further expandad, it
should hetp bn interpreting matiars lacking clarity in the,
[future,

19 Conftict In Yaglslation - Which legislatlon takes pracedance in the avent of a conflict? In tha avent of an appeal in a joint daclslon, who s s30 appear to provide for both separate and integrated
National Environmental responsite for hearing the appeal the Minister/MEC respemsibile for environmental matters or ather? {authorisations but the prohfer of an appeal remains in
Management Ack 107 of an Integrated autherisation. If the plansing appeal bady,
1898, et al. is to be only anIntemnal appeal body the relative

statuses possibly further compounds the dilemma,

20 Conilict in leglslation - Which legislation takes precedence in the event of a possible conflict? In the event of an appeal who Is respansible for 530 appear to provide for both separate and integrated

{National Bullding Regutationsthearing the review, the SABS review board or other? authorisations but the problem of an appeal remalns In
and Bullding Standards Act | . an Integrated authorisatlon,
Na 103 of 1977 .
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