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CHAMBER OF MINES OF SOUTH AFRICA 
SUBMISSIONS TO THE PORTFOLIO COMMITTEE ON RURAL DEVELOPMENT AND LAND REFORM ON THE SPATIAL PLANNING AND LAND USE MANAGEMENT BILL, B14‑2012

1 Introduction

The Chamber of Mines of South Africa thanks the Portfolio Committee for the opportunity to make submissions on the Bill, and should also like to thank the Committee, the Minister, and the Minister’s department, for their consideration, tabling, and preparation of the Bill, which the Chamber has no doubt will be very beneficial for South Africa.
2 Purpose of Chamber’s submissions
The purpose of the submissions is to propose to the committee that certain amendments be made to the Bill so as to deal expressly with issues pertaining to the mining industry, mindful of the special attributes which apply to the mining industry and which do not apply to other land uses, namely the following.
2.1 Minerals are area‑bound.
2.2 Mining extends across artificial land, municipal and provincial boundaries.
2.3 Mining is in the national interest and affects the economic interest of South Africa as a whole.

2.4 Vested land use and development rights have been acquired and exist under the current statutory provisions and which rights should not be subjected to negation or deprivation.

2.5 Mining, as a land use typology, is unique in many respects.  For one, it is geographically bound to the source of the mineral and, as a result it cannot be planned for in a typical town planning or spatial planning sense.  In other words, a Municipality cannot, in advance, determine the optimum situational context of a future mining land use as it would typically do for other land-use typologies, including shopping centres, industrial parks, residential suburbs and the like.  It follows that, in attending to its forward planning obligations (as contemplated in the Local Government: Municipal Systems Act, 2000), a Municipality will simply not be capable of predetermining the future use of land for mining purposes in its Spatial Development Framework.  
3 The legal position of the mining industry in regard to land use, prior to the Constitution of the Republic of South Africa, 1996

3.1 Mining fell within the competence of the national government, which, due to the hierarchical structure of the national, provincial and municipal competences in the Constitutions prior to the Constitution of the Republic of South Africa, 1996, had the result that provincial and municipal legislation was subordinate to such national legislation.
3.2 Both statutorily and at common law, mining uses predominated over other land uses.  

(1) Statutorily, the following are examples of provisions which applied.

(a) Sections 90, 139 and 184 of the Mining Rights Act, 1967 respectively provided as follows:
(i) Section 90(1): “The right of disposal over the surface of proclaimed land and land held under mining title is reserved to the State for the purposes of this Act or any other law, and save as is specially otherwise provided in this Act, the surface of land held under such title shall not without the written permission of the mining commissioner be used otherwise than for mining.”;

(ii) Section 139(1): “Save as is otherwise provided in this Act, no person shall on proclaimed land or land held under mining title . . .   carry on any trade or business elsewhere than –

(a) on a stand granted under section 102 or 103 . . .  
(b) on a trading stand referred to in section 113; or

(c) on a trading site reserved or set apart under chapter XIV . . .  
. . .  “;

(iii) s184(3): “Notwithstanding anything in any law contained, a township shall not be established on proclaimed land or land held under mining title unless the land on which the township is to be established has been reserved for township purposes under subsection (1) of this section or a corresponding provision of a prior law.”. 
(b) Section 5(1) of the Minerals Act, 1991 provided that:

“Subject to the provisions of this Act, the holder of the right to any mineral in respect of land or tailings as the case may be, or any person who has acquired the consent of such holder . . .  , shall have the right to enter upon such land or the land on which such tailings are situated, as the case may be, together with such persons, plant or equipment as may be required for purposes of prospecting or mining and to prospect and mine for such mineral on or in such land or tailings as the case may be, and to dispose thereof.”,

and as a corollary s23(1) of that Act provided that:

“(1)
If any person in any manner uses or causes to be used or intends to use or to cause to be used the surface of any land or includes or causes it to be included or intends to include or to cause it to be included into any town planning scheme which may, in the opinion of the Minister, detrimentally affect the object of this Act in relation to the optimal exploitation of any mineral which occurs or may occur in economically exploitable quantities in or on such land or in tailings on such land, the Minister may –
(a) cause an investigation to be held into the matter; and

(b) after consideration of the comment contemplated in subsection (2) if any, and the result of the investigation contemplated in paragraph (a), issue a direction ordering such person to take such rectifying steps within a period specified in the direction as may be required by the Minister.”.
(2) At common law, the following prevailed.
(a) The mineral right holder was entitled to use the surface of land for prospecting, mining, and purposes incidental thereto, it having been put thus in the leading case of Hudson v Mann & Another 1950(4) SA485(T) (which was again approved recently in Anglo Operations Ltd v Sandhurst Estates (Pty) Ltd 2007(2) SA363 SCA)): 
“ . . .  in the course of his operations, he ((the mineral right holder)) is entitled to exercise all such subsidiary or ancillary rights without which he will not be able efficiently to carry out his prospecting and/or mining operations”.

(b) As a corollary to the above, the mineral right holder could obtain an interdict against the landowner from engaging in land uses which would frustrate the exercise of the mineral right holder’s rights of surface use, such as by way of establishment of townships or agricultural holdings, and building of dams and other structures.  See for example :
Transvaal Property & Investment Co Ltd v SA Townships Mining & Finance Corporation Ltd 1938 TPD 512 (township establishment)

Yelland & Others v Group Areas Development Board 1960 (2) SA151 (T)

Nolte v Johannesburg Consolidated Investment Co Ltd 1943 AD 295

Zuurbekom Ltd v Union Corporation Ltd 1947(1) SA514 (A)

Franklin and Kaplan, The Mining and Mineral Laws of South Africa, Butterworths, 1982 pages 124‑127.
3.3 It was nevertheless recognised that mining operations and township establishment are not necessarily mutually exclusive, this by reference to the abovementioned s184 of the Mining Rights Act, 1967, and in connection with which ss42(10) and 45(1) of that Act could also be mentioned:

Johannesburg City Council v Crown Mines Ltd 1971(1) SA709 (A) at 722‑723

cited by Franklin & Kaplan, op cit, page 458.
4 Special recognition of mining uses in some statutory land use provisions

4.1 In recognition of the abovementioned special attributes of the mining industry and of the abovementioned recognition of the predominance of mining uses over other land uses, amongst others the following special provisions directly or indirectly applicable to mining uses appeared in legislation.

(1) In the Town‑planning and Townships Ordinance, 1986 (Transvaal), the following provisions appear:

(a) sections 21 and 22:

“21
Town‑planning Scheme in respect of proclaimed land – 

(1)
Subject to the provisions of subsection (3) and section 22, a local authority shall not prepare a town‑planning scheme in respect of land ‑

(a)
which is proclaimed land; 


(b)
on which prospecting, digging or mining operations are being carried out, 

unless such land is situated within an approved township or within a township in respect of which a notice as contemplated in section 111 was published.
. . .  
 22
Town‑planning scheme in respect of proclaimed land ‑

(1)
When a notice of intention to de-proclaim land is published in terms of section 44(3) of the Mining Rights Act, 1967, and the land defined in the notice is situated within the area of jurisdiction of a local authority –



(a)
the local authority may . . .  



. . .  



prepare a town‑planning scheme in respect of that land or any portion thereof.”.

(b) Section 43(1) and (5):

“(1)
Where on the date of the coming into operation of an approved scheme any land or building is being used or, within one month immediately prior to that date, was used for a purpose which is not a purpose for which the land concerned has been reserved or zoned in terms of the provisions of the scheme, but which is otherwise lawful and not subject to any prohibition in terms of this Ordinance, the use for that purpose may, subject to the provisions of subsection (2), be continued after that date . . .  

. . .  
(5)
The local authority may, on application by the owner of any land . . .  extend the period . . .   for a further period or periods, not exceeding 15 years in the aggregate . . .  “.

(c) Section 69(5):

“(5)
Where –

(a) the rights to minerals in respect of the land on which the applicant wishes to establish a township has been severed from the ownership of the land;

(b) the owner of land contemplated in paragraph (a) has, in respect of the land, granted a lease of the rights to minerals or entered into a prospecting contract . . .  

the applicant shall satisfy the local authority that –
(i)
the holder, usufructuary or lessee of the rights to minerals or the holder of the rights in terms of the prospecting contract or notarial deed –



(aa)
has consented to the establishment of a township; 


or

(ab) cannot be traced and that the applicant has given notice of the application in such manner as may be prescribed . . .  “.

(2) (a)
In similar fashion to s69 of the above Ordinance, regulation 21(6) of the regulations made in terms of the Development Facilitation Act, 1995 provided for notice to the mineral right holder, of a land development application and the application form (annexure B in the regulations) provided for lodgment of the mineral right holder’s consent.
(b)
Furthermore, the definition of “land development” in s1 of the Development Facilitation Act, 1995 expressly excludes prospecting and mining.  It reads as follows (underlining added):


“‘land development’ means any procedure aimed at changing the use of land for the purpose of using the land mainly for residential, industrial, business, small‑scale farming, community or similar purposes, including such a procedure in terms of Chapter V, VI or VII, but excluding such a procedure in terms of any other law relating exclusively to prospecting or mining;”.
(3) Although s6(1) of the Physical Planning Act, 1967 prohibited use of land except under authority of a permit, s6(2) provided that:

“(2)
Subsection (1) shall not apply in respect of –


. . .  
(c)
the use of land for prospecting or mining for base minerals or for any other purpose for which authority, provision or consent is required in terms of any other law . . .  “.

(4) Similarly, although s27(1) of the Physical Planning Act, 1991 restricted uses of land and grants of permissions in conflict with regional or urban structure plans, s27(2) provided that:

“(2)
The provisions of subsection (1)(b) and (c) shall not apply in respect of any right of any person to prospect for or to mine any mineral as defined in section 1 of the Minerals Act, 1991, or the use of any land for prospecting or mining purposes, or for purposes connected therewith.”.

(5) Section 18(a) of the Southern Johannesburg Region Town Planning Scheme, 1962, which was the subject of Falcon Investments Ltd v CD of Birnam 1973 (4) SA 384 (A), provided that:

“18
. . .   nothing in the foregoing provisions of this part of this Scheme shall be construed as prohibiting or restricting or enabling the Local Authority to prohibit or restrict –

(a)
the winning of minerals by underground working, or the winning of minerals by surface working, or the erection of any buildings or the carrying out of any works which is incidental thereto as regards any land not included in established townships and agricultural holdings;



. . .  “.
(6) To address the problem of unreasonable withholding of consent by mineral right holders to township establishment the Expropriation of Mineral Rights (Townships) Act, 1969 empowered the expropriation of mineral rights in those circumstances.

4.2 Accordingly there was clear recognition of the very special category of land use for purposes of mining and mining related activities, with provision for the regulation thereof within a structure that would facilitate mining. By virtue of the aforesaid statutory provisions the mining industry also acquired vested rights and interests in land use that cannot be disregarded and negated by the provisions of the Bill.  The Chamber submits that the above concepts bear carrying forward into the Bill, as proposed below.

5 The legal position of the mining industry in regard to land use under the Constitution of the Republic of South Africa, 1996
5.1 National, Provincial and Municipal spheres of government in their various constitutional competences are equal and not subordinate to one another in the Constitution of the Republic of South Africa, 1996: see the Maccsand Case below.
5.2 National mining legislation does not absolve the mining industry from also complying with provincial and municipal land use planning legislation: 

Maccsand (Pty) Ltd v City of Cape Town CCT 103/11[2012] ZACC 7

Minister for Mineral Resources v Swartland Municipality CCT 102/11 [2012] ZACC8

5.3 Mining must therefore comply with zonings in terms of Town‑planning schemes.

5.4 The result is the potential sterilisation of mineral resources.  In fact, had the Kimberley Municipality and the Johannesburg Municipality zoned the relevant diamond mining and gold mining areas in the 1870s and 1880s for purposes other than mining, South Africa would never have had diamond and gold mining industries.  The Chamber is aware of at least one instance where a municipality is now demanding that a quarry which has been in operation for more than half a century cease operations on 14 days notice due to zoning requirements.  Furthermore, since applicable land use legislation permits only landowners to apply for amendments to town‑planning schemes so as to achieve re‑zonings, holders of prospecting or mining rights are now at the mercy of landowners.  Chamber members have begun in countering this problem in relation to intransigent landowners.  The Chamber submits that none of this is in the national interest of encouraging mineral investment in South Africa, including in relation to minerals which seem intended shortly to be designated as strategic minerals.
5.5 In terms of the Constitution, 1996, mining is a national competence since it appears neither in schedules 4 nor 5.  As a result, the Mineral and Petroleum Resources Development Act, 2002 (“MPRDA”), which is national legislation, provides amongst others for the following.
(1) The objects of the MPRDA as disclosed in section 2 are to recognise the State’s sovereignty and custodianship over the nation’s mineral and petroleum resources, to promote equitable access to such resources, to expand empowerment in the mineral and petroleum industries; to promote economic growth and mineral resources development; to promote employment and advance social and economic welfare; to provide for security of tenure in respect of prospecting, exploration, mining and production operations, to promote orderly and ecologically sustainable mineral development; and to ensure socio‑economic development of mining areas.

(2) Section 3 provides that as custodian of the nation’s mineral and petroleum resources, the State, acting through the national Minister of Mineral Resources may grant prospecting and mining rights and that the Minister of Finance may, as he has done in the Mineral and Petroleum Resources Royalty Act, 2008, levy a royalty payable to the State.

(3) Sections 5(2) and (3) provide that the holders of prospecting and mining rights are entitled to the rights referred to in section 5 and to such other rights as may be granted under the MPRDA or any other law, and that:

“(3)
Subject to this Act, any holder of a prospecting right, a mining right, exploration right or production right may –

(a)
enter the land to which such right relates together with his or her employees, and may bring onto that land any plant, machinery or equipment and build, construct or lay down any surface, underground or under sea infrastructure which may be required for the purposes of prospecting, mining, exploration or production, as the case may be;
(b)
prospect, mine, explore or produce, as the case may be, for his or her own account on or under that land for the mineral or petroleum for which such right has been granted;

(c)
remove and dispose of any such mineral found during the course of prospecting, mining, exploration or production, as the case may be;

(d)
subject to the National Water Act, 1998 . . .  , use water from any natural spring, lake, river or stream, situated on, or flowing through, such land or from any excavation previously made and used for prospecting, mining, exploration or production purposes, or sink a  well or borehole required for use relating to prospecting, mining, exploration or production on such land; and
(e)
carry out any other activity incidental to prospecting, mining, exploration or production operations, which activity does not contravene the provisions of this Act.”.

The above rights of entry have been confirmed also by the Supreme Court of Appeal in its judgments in:

Holcim (South Africa) (Pty) Ltd v Prudent Investors (Pty) Ltd
[2011] 1 All SA 364 (SCA), and

Joubert & Others v Maranda Mining Company (Pty) Ltd 2010(1) 

SA198 (SCA) and in regard to which subsequently also
 [2010] 2 All SA 67 (GNP)
(4) Section 48 empowers the Minister to grant a prospecting or mining right even in respect of land comprising a residential area or land reserved in terms of any other law, if the Minister is satisfied that:

“(a)
having regard to the sustainable development of the mineral resources involved and the national interest, it is desirable to issue it;

 (b)
the reconnaissance, prospecting or mining will take place within the framework of national environmental management policies, norms and standards; and

 (c)
the granting of such rights or permits will not detrimentally affect the interests of any holder of a prospecting right or mining right.”.

(5) Sections 53(1) and (2) provide that:

“(1)
Subject to subsection (2), any person who intends to use the surface of any land in any way which may be contrary to any object of this Act or which is likely to impede any such object must apply to the Minister for approval in the prescribed manner.

(2)
Subsection (1) does not apply to ‑

(a)
farming or any use incidental thereto; or


(b)
the use of any land which lies within an approved town‑planning scheme which has applied for and obtained approval in terms of subsection (1); or 

(c)
any other use which the Minister may determine by notice in the Gazette.”.

5.6 In all of the above, and as indeed also mentioned in the seventh preamble, second bullet point of the Bill, prospecting and mining rights enjoy the protections against deprivation and expropriation of property, as provided for in s25 of the Constitution, 1996.

6 The solution

6.1 Chamber submits that the solution lies in legislation enacted in terms of ss44(2) and 155(7) of the Constitution, 1996, which are exactly the provisions to which reference is made in clause 2 of the Bill. 
“(2) 
Parliament may intervene, by passing legislation in accordance with section 76 (1), with regard to a matter falling within a functional area listed in Schedule 5, when it is necessary—

(a)
to maintain national security;

(b)
to maintain economic unity;

(c)
to maintain essential national standards; 

(d)
to establish minimum standards required for the rendering of services; or

(e)
to prevent unreasonable action taken by a province which is prejudicial to the interests of another province or to the country as a whole.”.
“(7)
The national government, subject to section 44, and the provincial governments have the legislative and executive authority to see to the effective performance by municipalities of their functions in respect of matters listed in Schedules 4 and 5, by regulating the exercise by municipalities of their executive authority referred to in section 156 (1).”.
The Bill is therefore the ideal vehicle for addressing the above detrimental effects which have been identified by the Maccsand Case.

6.2 Aspects which Chamber suggests need to be considered are:

(1) existing operations;
(2) known future operations; and
(3) unknown future operations.

6.3 At the outset, Chamber welcomes various provisions in the Bill which already go some way to ameliorating the above problems, for example clause 45 (which confers locus standi to make land development applications, on specified persons over and above land owners) and clause 52 (whereby land development applications within functional areas of national government competence must be elevated to the Minister of Rural Development and Land Reform).  However, the problem which remains is that unlike the previous position where the mineral right holder’s consent was required (irrespective of whether there was known mineralisation or not), there will be no way of knowing whether or not land is mineralised and hence whether or not a land development application must be elevated to ministerial level.  Since in terms of ss2 and 3 of the MPRDA the State acting through the Minister of Mineral Resources is custodian of South Africa’s mineral and petroleum resources, the Chamber submits that in fact each and every land use development application will necessarily need to be elevated to ministerial level.
7 Proposed new clauses dealing with mining aspects

7.1 Drawing from the above existing or previous provisions in land use planning legislation, the Chamber proposes that the Bill be amended in various respects so as to deal expressly with mining industry issues.

(1) Clause 1 would need to be amplified so as to define relevant concepts, such as:
(a) “mineral authorisation” would mean the following instruments defined or envisaged in the MPRDA, namely a reconnaissance permission, prospecting right, mineral removal and disposal permission, retention permit, mining right, mining permit, reconnaissance permit, technical co‑operation permit, exploration right, production right, OP26 right, old order right, or reservation or permission or right to use the surface of land contemplated in item 9 in Schedule II to the MPRDA, or where applicable any lease or sublease of any of the aforegoing;

(b) “mineral holder” would mean any holder of, or applicant for or for renewal or consent to amendment (by extension of the area covered by it or by the addition of minerals or a share or shares or seams, mineralised bodies or strata), of a mineral authorisation (as above defined);
(c) “mineral operations” would mean reconnaissance, prospecting, mineral removal and disposal, mining, retention, technical co‑operation, exploration or production, by virtue of a mineral authorisation (as above defined), and any operation or activity incidental thereto, including the exercise of rights in terms thereof, in terms of the MPRDA;

(d) “MPRDA” would mean the Mineral and Petroleum Resources Development Act, 2002 (Act No.28 of 2002); 
((Sources: 

‑
Concepts in the MPRDA;

‑
s102, MPRDA))

(2) (a)
Mineral operations, land on which mineral operations are conducted or which is the subject of a mineral authorisation, and land use and land development by a mineral holder in respect of such land, be exempted from the provisions of this Act and from development frameworks, land use schemes, and legislation, envisaged therein, and nothing contained therein be construed as prohibiting or restricting the conduct of mineral operations on any land.

((Sources:


(1)
s6(2)(c), Physical Planning Act, 1967


(2)
s27(2) Physical Planning Act, 1991


(3)
exclusion in the definition of “land development” in s1, Development Facilitation Act, 1995

(4)
s18(a) of the Southern Johannesburg Region Town‑planning Scheme, 1962))

(b)
Alternatively to the exemption which is proposed in paragraph 7.1 (2) (a) above, the  Chamber proposes that the use and development of land and the change of land use for mineral operations not be restricted by the content of spatial development frameworks or be subjected to formal rezoning process. In order to provide for the aforesaid, it is suggested that amendments as set out hereinafter should be considered: 

(i) Clause 1 of the Bill be amended by the amendment of the following definitions as indicated:

“land development” means the erection of buildings or structures on land, or the change of use of land, including township establishment, or any deviation from the land use or uses permitted in terms of an applicable land use scheme, but excluding any of the aforesaid for the purpose of conducting a mineral operation, and the subdivision or consolidation of land;

“land use” means the purpose for which land is or may be used lawfully in terms of a land use scheme, existing scheme or in terms of any other authorisation, permit or consent issued by a competent authority and includes any conditions related to such land use purposes, but excluding any land use  for purposes of a mineral operation;
((Source: 


‑
exclusion in the definition of “land development” in s1, Development Facilitation Act, 1995))
(ii) Clause 7 (a) of the Bill be amended by insertion of the following sub clause:

( )
spatial development frameworks, policies, integrated development plans, land use schemes or any other regulatory mechanism for the management of the use of land must incorporate provisions for the recognition of  mineral authorisations and mineral operations.

(iii) Clause 7 (b) of the Bill be amended by insertion of the following sub clause in similar fashion to the special consideration for prime and unique agricultural land as contemplated in clause 7(b)(ii):

( )
ensure that special consideration is given to mineral and petroleum resources, to the state’s sovereignty there over and custodianship thereof, and to the objects of the MPRDA to promote mineral and petroleum resources development and to provide security of tenure in respect of mineral operations;

((Source:

· s2, MPRDA))

(iv) Clause 8 (2) of the Bill be amended by insertion of the following sub clause:




( )
reflect the national policies, priorities and programmes relating to South Africa’s mineral and petroleum resources and the sustainable development of mineral and petroleum resources while promoting justifiable social and economic development;




 
((Sources:






‑
s2 MPRDA

‑
s24, Constitution, 1996))

(v) Clause 8 (2) (d) (i) and (ii) of the Bill be amended as follows:


(i)
a report on and an analysis of existing land use patterns, including the use of land for mineral operations and the allocation of mineral authorisations;


(ii)
a framework for desire land use patterns, taking into account anticipated mineral authorisations and mining operations;

(vi) Clause 12 (1) of the Bill be amended by insertion of the following sub clause in similar fashion to clause 12(1)(h) in its reference to state‑owned enterprises and government agencies:

(p)
take cognisance of and reflect the use and development of any land for purposes of mineral operations as well as land in respect whereof mineral authorisations have been or stand to be granted by the Minister of Mineral Resources or land identified by the Minister of Mineral Resources for the future grant of mineral authorisations;

(vii) Clause 13 (4) of the Bill be amended by insertion of the following sub clause:




(d)
act in consultation with the Minister of Mineral Resources;

(viii) Clause 18 (4) of the Bill be amended by insertion of the following sub clause:




(d)
act in consultation with the Minister of Mineral Resources;

(ix) Clause 19 of the Bill be amended by insertion of the following sub clause:




( )
be consistent with the provincial and national spatial development frameworks;

(x) Clause 21 of the Bill be amended by insertion of the following sub clauses in similar fashion to the references to high potential agricultural land and coastal access strips in clause 21(j):




(q)
identify the areas of current mineral operations or which are subject to mineral authorisations and the areas designated for future mineral operations;




(r)
be consistent with the regional, provincial and national spatial development frameworks;
(xi) Clauses 22 (2)(a) and (3) of the Bill as drafted authorise departures from spatial development frameworks where site‑specific circumstances justified such departures.  This provision for departures may typically include circumstances in which it was not foreseen that mineral operations would occur in a particular area and as a result of which the framework may not have provided for this.  Clause 22 should be amended to make it expressly clear that such circumstances would qualify as site‑specific circumstances which would justify a departure so as to accommodate such mining operations.
(xii) Clause 24(2) of the Bill be amended by insertion of the following sub clause:




( ) 
take cognisance of and reflect the use and development on date of the commencement of this Act and at any time thereafter, of any land for purposes of mineral operations as well as land in respect whereof mineral authorisations have been or stand to be granted of which the municipality has been informed by the Minister of Mineral Resources or the mineral holder;

(xiii) Clause 24 (3) of the Bill be amended by insertion of the following after sub clause (c):




; which provisions shall not apply to the use or change of use or the development of land for purposes of a mineral operation and nothing contained therein shall be construed as prohibiting or restricting the conduct of mineral operations on any land.

(xiv) Clause 25 of the Bill be amended by insertion of the following sub clause (3):

(3)
Nothing contained in a land use scheme shall be construed as prohibiting or restricting the use, development or change of use of land for purposes of the conduct of mineral operations.

(xv) Clause 26 (2) of the Bill be amended by insertion of the following sub clause :




( )
by a mineral authorisation; or 

(xvi) Clause 26 (4) of the Bill be amended as follows:




(4 )
A permitted land use may, despite any other law to the contrary, be changed with the approval of a Municipal Planning Tribunal in terms of this Act or upon compliance with all conditions for commencement of a mining operation as attached to a mineral authorisation;
(xvii) Clause 26(5) of the Bill be amended so as to include a new sub clause as follows:

(d)
To accommodate mineral operations which may have existed, or which may in future be authorised by the Minister of Mineral Resources in terms of the MPRDA.

Incidentally, the word “and” which currently appears at the end of clause 26(5)(b) should presumably be “or”.
(xviii) Clause 27 (1) of the Bill be amended as follows:




(1 )
A municipality may review its land use scheme in order to achieve consistency with the municipal spatial development framework as well as with the commencement or cessation of mining operations, and must do so at least every five years. 

(xix) Clause 28 (1) of the Bill be amended as follows:




(1 )
A municipality may amend its land use scheme by rezoning:





(a)
any land, excluding land subject to a mineral authorisation, considered necessary by the municipality to achieve the development goals and objectives of the municipal spatial development framework; or




(b)
any land so as to accommodate mining operations authorised by a mineral authorisation granted in respect of land not zoned for mining operations in the municipal spatial development framework.
(xx) With regard to the fact that provision must be made for certain basic municipal planning functions, it is proposed that a sub clause be inserted in clause 49. The following clause is a first draft attempt at formulating the appropriate provision:




( )
A mineral holder shall prior to the commencement of mineral operations consult with the municipality in respect of the provision by the municipality of external engineering services as may be required by the mineral holder, road access and any other planning aspects that may be reasonably required to be determined in consultation with the municipality.
(3) (a)
No development framework and no land use scheme shall be prepared or approved in respect of land:
(i) which is the subject of a mineral authorisation (as above defined), or

(ii) on which mineral operations (as above defined) are being carried out.
((Source: s21(1), Town‑planning and Townships Ordinance, 1986 (T)))

(b) alternatively to paragraph 7.1 (3)(a), the Chamber suggests that this aspect be covered in the manner which is suggested in paragraph 7.1(2)(b) above.

(4) No development framework and no land use scheme shall be prepared or approved save with the written consent of:

(a) the Minister of Mineral Resources acting on behalf of the State as custodian of the nation’s mineral and petroleum resources in terms of the MPRDA after consultation with the Council for Geoscience established in terms of the Geoscience Act, 1993, and

(b) any mineral holder (as above defined);

provided however that should any mineral holder unreasonably withhold such consent or seek to impose unreasonable terms for the granting of such consent, the Minister of Mineral Resources may expropriate the relevant mineral authorisation (as above defined), and to which expropriation the provisions of s55 of the MPRDA shall apply with the necessary changes.
((Sources: 


(1)
s69, Town‑planning and Townships Ordinance, 1986 (T)

(2)
regulation 21 and annexure B, made in terms of the Development Facilitation Act, 1995

(3)
Expropriation of Mineral Rights (Townships) Act, 1969))

(5) Notwithstanding anything to the contrary, section 45(1)(c) of this Act shall include a mineral holder (as above defined).

((Motivation: to clarify that clause 45(1)(c) of the Bill applies to an applicant for or holder of a mineral authorisation, it not being free of doubt whether the reference to land being made available “for development” by an organ of state would cover the grant of a mineral authorisation by the Minister of Mineral Resources in terms of the MPRDA, it having been held in the Maccsand Case that the Minister of Mineral Resources does not take a land development decision)).

(6) Depending on the degree to which the above main and alternative proposals are accepted, the Chamber further suggests that express provisions appear in the Bill to the following effect.

(a) Firstly, that all existing mineral operations be accommodated in spatial development frameworks and land use schemes.

(b) Secondly, that spatial development frameworks and land use schemes provide that mineral operations which take the form of prospecting operations or exploration operations as those terms are defined in s1 of the MPRDA, (being of a temporary and non‑invasive nature), need not comply with land use requirements.

(c) Thirdly, that spatial development frameworks and land use schemes provide that mining operations which are underground, need not comply with land use requirements.

(d) Fourthly, that spatial development frameworks and land use schemes should be required to accommodate land uses which have already been authorised by way of mineral authorisations.

(e) Fifthly, insofar as mineral operations are notwithstanding the Chamber’s above comments obliged to comply with spatial development frameworks and land development schemes, such frameworks and schemes should require the lowest form of approval, such as by way of what the Chamber understands is in town‑planning terminology referred to as “consent” (as opposed “written consent” or “special consent”), i.e. by way of a procedure directly as between the relevant authority and the mineral holder.
7.2 Additionally and/or alternatively to the above, the Chamber refers to the following separate clauses in the Bill which it respectfully suggests be amended in the following respects.

(1) Clause 8(3):  prescription of norms and standards should compulsorily occur in consultation with the Minister of Mineral Resources

(2) Clauses 9(4) and 10:  these clauses should make express references to the Minister of Mineral Resources

(3) Chapters 4 and 5:  All spatial development frameworks and all land use schemes must recognise not only existing and future known mineral operations (as above defined), but also that potentially all land could in the future be identified as being mineralised and hence warranting mineral operations (as above defined)
(4) Clauses 29 and 30:  these clauses should make express reference to Minister of Mineral Resources

(5) Clause 45:  this clause should make express reference to mineral holders (as above defined) 
(6) Clause 52: 

(a) This clause should make express reference to mineral operations (as above defined) and to the Minister of Mineral Resources.
(b) Since potentially any land development application impacts on mineral operations (as above defined), all land development applications need to be referred to the Minister of Mineral Resources: cross-refer to the need for consent of the Minister of Mineral Resources in terms of s53 MPRDA (but without the exclusions in s53(2)). In order to ensure such a process is not protracted, strict time lines for the referral to and consideration by the Minister of Mineral Resources could be included.
(7) Clause 55:  this clause should include a blanket exemption for mineral operations (as above defined) as suggested above

(8) Clause 56:  this clause should include automatic delegation of powers in respect of aspects impacting on mineral operations (as above defined), to the Minister of Mineral Resources

(9) Clause 60:  
(a) This clause should include a transitional provision for existing uses, as in s43, Town-Planning and Townships Ordinance 1986 (T).
(b) It is in addition proposed that clauses 14  16, 19, and 21 of the Bill (dealing with the content of national, provincial, regional and municipal spatial development frameworks) should be supplemented with the inclusion of the following:

( ) 
take cognisance of and reflect the use and development on date of and at any time after the commencement of this Act of any land by virtue of a mineral authorisation;

(c) Please also see the proposal above relating to the supplementation of clause 24 (2) of the Bill (dealing with land use schemes).

(10) New clause: The Chamber suggests a new clause so as to include prohibitions on town‑planning schemes in respect of land being used, intended to be used, or which potentially could be used, for mineral operations (as above defined), as in ss21 and 22, Town-Planning and Townships Ordinance, 1986 (T)

(11) New clause: The Chamber suggests a new clause 42(4) so as to introduce provision for consent of mineral holders (as above defined) to town-planning schemes and indeed anything else envisaged in the Bill, as in s69, Town-Planning and Townships Ordinance, 1986 (T) and corresponding provisions in the Development Facilitation Act, 1995 and Regulations:
“An application contemplated in section 41(1), excluding an application for the subdivision of land or the consolidation of different pieces of land, shall not be approved by the Municipal Planning Tribunal save with the written consent of the Minister of Mineral Resources and any mineral holder as identified by the Minister of Mineral Resources, provided however that should any mineral holder  unreasonably withhold such consent or seek to impose unreasonable terms for the granting of such consent, the Minister of Mineral Resources may expropriate the relevant mineral authorisation, to which expropriation the provisions of section 55 of the MPRDA shall apply with the necessary changes.”.

8 Submissions made in respect of ‘special considerations pertaining to mining and environmental impacts’

8.1 It has come to the Chamber’s attention that submissions by others may be made pertaining to mining and the purported impact of mining on the social and natural environment, that in view of the provisions of the National Environmental Management Act,1998 (NEMA) additional normative hurdles to land use change in the context of mining should be provided for in the Bill such as the consideration of cumulative environmental impacts, and that the principles of NEMA should be considered in the development application process. 
8.2 The Chamber submits that the aforesaid submissions should for the following reasons not be entertained.
(1) The purported concerns pertaining to cumulative impacts are addressed and governed by the MPRDA and by NEMA and other environmental statutes.
(2) The Minister of Mineral Resources by virtue of the MPRDA and the Minister of Environment Affairs by virtue of NEMA and other environmental statutes are mandated to implement, administer and enforce the provisions of those statutes and to ensure the protection of the environment and conservation of natural resources, balanced with sustainable development and the equitable distribution of the benefits derived from natural resources, guided by their constitutional mandate, as contained in section 24 of the Constitution.  

(3) The proposals which the Chamber understands may be submitted by other parties would not only constitute an attempt to usurp the Ministerial powers and mandates, but would also lead to duplication, fragmentation and uncertainty. 
(4) Planning legislation cannot be employed to deal with environmental aspects, and the environment is not an area of executive competence of local government in terms of the Constitution.

9 Conclusion
The Chamber reiterates its gratitude to the Portfolio Committee for affording it the opportunity to make these submissions, hopes that its submissions will be found to be constructive and useful, and respectfully requests the opportunity also to make oral submissions to the Portfolio Committee during the hearings which the Chamber understands will be convened by the Portfolio Committee for that purpose.

Dated at Johannesburg this 10th day of August 2012.

Chamber of Mines of South Africa 
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