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AGRI SA COMMENTS ON SPLUMB (Bill 14 of 2012)
1. Introduction

Agri  South  Africa  (Agri  SA)  is  a  federally structured organisation  with  nine  provincial unions and twenty eight commodity organisations.   The organisation’s  value system is based on the  principles  of  voluntarism  and  democracy  and  it  strives  to  be  representative  of  the diversity of the South African agricultural community.  Agri SA promotes, on behalf of its members, the sustainability,  profitability  and  stability  of  commercial  agricultural producers through its involvement and input on national and international level. 

Agri SA  commented on the Land Use Bill which was before Parliament in 2008.  Agri SA also sent written comments to the Department (DRDLR) in 2011 when the Bill was published for general comment.  Furthermore, Agri SA participated in the NEDLAC process on the Bill as part of the Business delegation.

Agri SA’s main concern is the protection and sustainable utilisation of agricultural land.

2. Protection of prime and unique agricultural land:

There are compelling reasons for specifically protecting agricultural land and for making prime and unique agricultural land a special category of land that deserves special protection.  Although food sovereignty is not always achievable, food security as a national priority and the right to sufficient food and water as a constitutionally protected right calls for local agricultural resources to be utilised on a sustainable basis to the fullest possible extent.  Internationally food prices are on a continuously upward trend, and as the demand for food keeps increasing because of population growth, land scarcity and climate change, this will become even more of a priority.
South Africa has limited prime agricultural land.  The Department of Agriculture, Forestry and Fisheries defines classes I and II as high potential agricultural land and class III as medium potential.  These three categories of land taken together amount to only 11.5 million hectares – which is only 9.4% of the surface area of the country.  Of this 2 million hectares has already been irrevocably lost to development, which only leaves 9.5 million hectares high potential land or 7.78% of the surface area of South Africa.  A graph indicating this, together with a map showing the location of these classes of agricultural land are included.
Land which stands to be developed or zoned for other uses will inevitably lead to a decrease in agricultural land.  Agri SA does not advocate the protection of all agricultural land, but merely the protection of prime and unique agricultural land.  Currently agricultural land is protected by the Conservation of Agricultural Resources Act, no 43 of 1983, and the Subdivision of Agricultural Land Act, no 70 of 1970 – both old and outdated pieces of legislation.  Moreover Act 70 of 1970 has been repealed by Parliament years ago, but the repeal has never been promulgated.  The National Department of Agriculture, Forestry and Fisheries has been in the process of drafting new legislation (the so-called Sustainable Utilization of Agricultural Resources Bill) for years now, but this legislation is not yet in place.  As such there is presently a policy and legislative vacuum  as far as the protection of this very important national asset is concerned.
The decision of the Constitutional Court in the case of Wary (Pty) v Stalwo (Pty) Ltd is of relevance to the debate on spatial planning and the protection of high potential agricultural land.  Basically the court found in that case, that food security is of such national importance that the national Minister of Agriculture, Forestry and Fisheries should be able to veto a decision by a local authority to subdivide agricultural land.  
Mining activities are having a huge negative impact on agricultural production, especially in Mpumalanga.  We enclose a map indicating current mining activities and further mining right applications in Mpumalanga.  Recently the Constitutional Court ruled in the case of Maccsand (Pty) Ltd v the City of Cape Town and others that mining operations and mining companies must comply with all laws, and that the Mineral and Petroleum Resources Development Act (MPRDA) does not trump other legislation, including provincial legislation such as the Land Use Planning Ordinance.  The Court held that where mining is not permitted by a zoning scheme, the holder of a mining right or permit cannot start to mine, unless and until the land is rezoned to allow mining.  Agri SA is concerned that this Bill (SPLUMB) may reverse the gains for the protection of agricultural land, amongst other things brought about by this judgement.  
Agri SA supports the proposal put forward by the Legal Resources Centre (LRC) that the rezoning of land for mining purposes should be subject to strict scrutiny and that special considerations should apply to such applications.  LRC states in their submission dated 25 May 2012:” It is therefore essential that special care be taken when considering the application of land use change in the context of mining and an extra normative hurdle be built into the Bill to ensure that special intelligence is given to decisions about whether land use can be altered for mining use. This is especially so due to the cumulative impacts that the mining industry has had on the resources of the country….. Further, in the application process, special considerations must be made as to whether a specific resource and ecological component are cumulatively affected by the proposed mining operation.  Factors that should be considered should include: 

4.5.3.1. whether the proposed operation is one of several projects or activities in 

the same geographic area; 

4.5.3.2. whether other projects or activities in the area have similar impacts on the 

specific resource and ecological components; 

4.5.3.3. whether these impacts have been historically significant for this resources 

and ecological components; and 

4.5.3.4. whether other investigations in the area have identified a cumulative 

impact concern.”
The government’s 2009 Medium Term Strategic Framework (MTSF) identifies as a strategic priority comprehensive rural development linked to land and agrarian reform and food security. Important elements of the strategy include the stimulation of agricultural production to contribute to food security as well as enhancing food security by shielding valuable agricultural land from encroachment by other developments, supporting communities to grow their own food and protecting the poor from rising food prices.  Local authorities will have to take this into account when land is zoned for mining purposes in areas where prime agricultural land occur.

3. Comments on specific clauses in the Bill
Preamble: Agri SA welcomes the inclusion of section 27(1) of the Constitution in the preamble.  This section provides for the right to sufficient food and water.  Agri SA also supports the inclusion of the concept of sustainable development in the preamble.
Definitions: It is of critical importance that the concepts of prime and unique agricultural land be defined in the Bill.

Development principles: Agri SA supports the inclusion of the principle of spatial sustainability in clause 7(b) of the Bill.

National support and monitoring: Agri SA supports the provisions of clause 9(4) of the Bill, which states: “(4) The Minister must, in the performance of a function in terms of this Chapter, consult with any Minister responsible for a national function affected by the performance of that function.”  It is our view that the Minister of Agriculture, Forestry and Fisheries should be consulted on all decisions relating to productive agricultural land.

Preparation of spatial development frameworks: Inter-governmental co-operation between all spheres of government will be critical to the successful implementation of this legislation.  This should be recognised as real a challenge – the previously mentioned Maccsand case has graphically illustrated this problem once again.  The spatial development frameworks developed by the different spheres of government will have to be fitted together into a synergistic whole.
Content of municipal spatial development framework:  The words “prime and unique” should be used rather than “high potential agricultural land”.
(j) include a strategic assessment of the environmental pressures and opportunities within the municipal area, including the spatial location of environmental sensitivities, high potential agricultural land and coastal access strips, where applicable.”

Purpose and content of land use scheme:  Agri SA is concerned about the use of the words “efficient land development” in clause 25(1) of the Bill, particularly in view of the conflict between the use of land for agriculture and mining.  We would like the term “sustainable” to be included to balance the word “efficient”.  Efficiency often has a short term financial focus whilst Agri SA pleads for a focus on long-term efficiency which hinges on financial gains over an indefinite period i.e. sustainability.   We would like to see a section 25(1)(e) included in the Bill, specifically requiring that “food security” be a factor that should be promoted when the use and development of land is determined.
Amendment of land use scheme and rezoning:  Section 28(1) of the Bill provides: “A municipality may amend its land use scheme by rezoning any land considered necessary by the municipality to achieve the development goals and objectives of the municipal spatial development framework.”  Agri SA is concerned about this provision.  Although subsection 2 requires public consultation prior to such changes in zoning being made, it will often be the landowner that will be most affected by rezoning.  At present, as most of the provincial laws stand, only the landowner can apply for the rezoning of his or her own land.  If the municipality is given the power to rezone private land against the will of the landowner, that may hold serious negative consequences for the landowner.  The mining-issue is once again our main concern.  For this reason, we believe that the National Department of Agriculture, Forestry and Fisheries should be involved whenever the rezoning of agricultural land and especially that of prime and unique (high potential) land is being considered.
Enforcement of land use scheme:  It should be made clear that the provisions of clause 32 cannot apply retrospectively to things done and structures erected before the particular land use scheme came into force.  Furthermore,  Agri SA objects to sub-clause 5(a) which provides: “An inspector contemplated in subsection (3) may—(a) enter any land at any reasonable time without previous notice for the purpose of ascertaining an issue required to ensure compliance with this Act;”.  The security situation on farms is such that access is often strictly controlled and Agri SA cannot agree to access at any time without prior notice.  The agreed protocol with respect to access to farms should be adhered to at all times. 
Change with approval of Municipal Planning Tribunal:  The Municipal Planning Tribunal is given the power to approve the subdivision of land in clause 41(2)(b).  This is a power that currently rests with the Department of Agriculture, Forestry and Fisheries.  Agri SA believes that it is in the national interest not to subdivide prime or unique agricultural land, without the considered and knowledgable input of the officials of the Department of Agriculture, Forestry and Fisheries, who have the required scientific background to properly evaluate such applications.
Non-impediment of function:  Agri SA objects to the insertion of clause 57 in the Bill.  It will be difficult and costly to prove the negative impact on property values caused by such decisions.  We believe that this clause may be unconstitutional and should be deleted from the Bill. This clause should be read in conjunction with clause 7(a) (vi) of the Bill, which should similarly be deleted.
