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1. INTRODUCTION

1.1. The Legal Resources Centre (LRC) is an indepenammprofit public interest law clinic
which uses the law as an instrument of justicewdtks for the development of a fully
democratic South African society based on the pplacof substantive equality, by
providing free legal services for the vulnerabled anarginalised, including the poor,
homeless, and landless people and communities afthSd\frica who suffer
discrimination by reason of race, class, gendesghiiity or by reason of social economic
or historical circumstances. The LRC, both foelitand in its work, is committed to:

1.1.1. Ensuring that the principles, rights and respofisdgs enshrined in the

Constitution are respected, promoted, protected fafilled;
1.1.2. Building respect for the rule of law and constibuil democracy;
1.1.3. Enabling the vulnerable and marginalised to ass®ttdevelop their rights;

1.1.4. Promoting gender and racial equality and oppositig fa@ms of unfair

discrimination;
1.1.5. Contributing to the development of a human rigbtssprudence; and
1.1.6. Contributing to the social and economic transforambf society.

1.2.The LRC has been in existence since 1979 and @setiatoughout the country from its

offices in Johannesburg, Cape Town, Durban and &natown.

1.3.The LRC represented and continues to represeaergiand communities in litigation

involving:

e customary law and its status
* communal land and new development on communalitasidding mining

» environmental regulation and mining.
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1.4.We appeared on behalf of clients in the ConstinatioCourt in the matters d8he®
Richtersveld and Shilubana® Our clients include the communities that suceelsf
challenged the constitutionality of the Communahd.&ights Act of 2004.

1.5.The LRC also represents a number of communitieount litigation and administrative
representations concerning the impact of the Tiawit Leadership and Governance
Framework Act including the communities of Daggakr@ilane and Xalanga. Client
communities concerned with the award of mining srigtithout community consent

include Sekuruwe, Xolobeni and Wonderfontein/Umsthib

2. BACKGROUND TO LAND USE MANAGEMENT POLICY AND LEGISL ATION IN
SOUTH AFRICA

2.1.Before 1994, land use in South Africa was primamgigverned by four provincial
ordinances: Transvaal Province’s Ordinance 15 @61%Cape Province’'s Land Use
Planning Ordinance 15 of 1985; Orange Free Statelsnships Ordinance 9 of 1969;
Natal Province’s Town Planning Ordinance 27 of 1949

2.2.The problem with these ordinances is that theyyapply in territories that formed part
of the old Cape, Natal, Orange Free State and VaahdProvinces. They have no
application to the former independent homelandar{Skei, Bophuthatswana, Venda and
Ciskei) or self- governing territories (GazankuKaNgwane, KwaNdebele, KwaZulu,

Lebowa and QwaQwa).

2.3.The development of nine provinces has meant tleethas been further fragmentation
as each province may be subject to a multiplicityterritorially-based legislative

regimes.

! Bhe and Others v Khayelitsha Magistrate and Ot€GT 49/03) [2004] ZACC 17; 2005 (1) SA 580 (CCP0B
(1) BCLR 1 (CC) (15 October 2004).

2 Alexkor Ltd and Another v Richtersveld Communitgt &thers(CCT19/03) [2003] ZACC 18; 2004 (5) SA 460
(CC); 2003 (12) BCLR 1301 (CC) (14 October 2003).

% Shilubana and Others v Nwamity@CT 03/07) [2008] ZACC 9; 2008 (9) BCLR 914 (C@R09 (2) SA 66 (CC)
(4 June 2008).

* Tongoane and Others v The Minister of Agricultured d.and Affairs and Other€CT 100-09. The Legal
Resources Centre, with Webber Wentzel attorneypresented four communities Kalkfontein, Makuleke,
Makgobistad and Dixie in a challenge on the coutstibality of the Communal Land Rights Act of 200%he Act
was declared unconstitutional by the Constitutidbadirt in May 2010. Prior to the institution ofkd proceedings
on the CLRA, the LRC and its clients made extenswiten and oral representations to the departra@nit to
parliament on the problematic and unconstituti@sglects, both procedural and substantive, of tHRACRIll.
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2.4.1n 1995, theDevelopment Facilitation Act 67 of 1995 (DFA)was enacted to, amoung
other things, “introduce extraordinary measures fagoilitate and speed up the
implementation of reconstruction and developmengmmmes and projects in relation
to land.® The DFA was intended to provide for a stop-gamdieg the enactment of

comprehensive land use legislation that would retiise the existing laws.

2.5.In 1999, the Development and Planning CommissioRG) which was established in
terms of section 5 of the DFA, produce&eeen Paper on Development and Planning
(Green Paper)

2.5.1. The Green Paper described and assessed the fktbackground to
spatial planning in South Africa and the way it eleyped since 1994 from a
legal, procedural and policy point of view.

2.5.2. The recommendations made by the DPC in the Greperhacluded:

. using the DFA and its principles in an amended fagithe basis afational enabling
legislation for integrated development planning;

. rewording, re-ordering and expanding the DFA pptes so that they can be more
widely understood;

. embarking on a campaign to communicate and edpestple about the DFA and its
principles;
. rationalising the legal framework by assisting prmes to repeal all existing

provincial planning legislation and enacting a diegoiece of planning legislation
within a national framework

. requiring all spheres of government to producegirated development plans and
developing land development management systemdwghigport these plans;

. clarifying the roles of the different spheres ofvgmment and the framework for
decision making;

. setting up forums to improve co-ordination and gné&tion of land development at
government level;

. putting clear decision-making power in the handsyppropriately qualified people,
within a broader framework of plans approved byitpml decision makers;

®> Preamble to the DFA.
® Budlender et aluta’s New Land Laduta & Co Ltd, Kenwyn 1998) at 2A-9 to 2A-10.
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speeding up land development approvals;

further decentralising decision-making to local gmment, within a broader
framework of national and provincial integrated elepment plans;

acting together with educational and professiomatitutions to address capacity
constraints by monitoring, providing assistance aediewing technical training.
(Emphasis added.)

2.6.In July 2001, the Ministry of Agriculture and Lawdfairs published theNhite Paper

on Spatial Planning and Land Use Management (Whit®aper) which was gazetted
on 20 July 2001.

2.6.1. The White Paper draws on the work of the DPC, thee® Paper as well as the

2.6.2.

extensive inputs received during a rigorous ancewahging consultation process
following the publication of the Green Paper. Thaii& Paper also builds on the
concept of the municipal integrated development gi#DP"), as provided in the

Municipal Systems Act, 23 of 2000.

Essential elements of the new system proposeckikivhite Paper included:

Principles: The White Paper established princiged norms aimed at achieving
sustainability, equality, efficiency, fairness agabd governance in planning and land
use management.

Land use regulators: A category of authorities established who are able to take
the different types of decision falling into theala of spatial planning and land use
management. The most prevalent of these wouldureaipalities.

IDP-based local spatial planning: The White papas ®ut the minimum elements
that must be included in a spatial development éaork.

A uniform set of procedures for land developmenprapals: The White paper
proposes one set of procedures for the whole cpuatfacilitate national capacity
building within land use regulators as well as perfance management of the
system.

National spatial planning frameworks: The White &gmroposes a policy framework
for sustainable and equitable spatial planningradawational priorities.

" This was gazetted on the same date as the dnadt Use Management Bill.
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2.7.The White Paper was gazetted alongside the fit df theLand Use Management
Bill (LUMB) in 2001.

2.7.1. Role-players were given 28 days to comment on thiB, 2011. Major

objections to the Bill were raised in this shortipg. The Bill was then shelved

after this for almost 6 years.

2.7.2. In 2007, the LUMB was re-introduced. The LRC, e £5 June 2007, made
submissions on the LUMB, 2007 draft to the Deparntihtd Housing. The main
submissions included that :

2.7.2.1.

2.7.2.2.

2.7.2.3.

2.7.2.4.

2.7.2.5.

2.7.2.6.

the Bill did not work to rationalize and consolidgilanning legislation at

provincial and municipal levels;

the Bill would undermine and conflict with proviati and local
government efforts to rationalize planning systemg would increase

legal uncertainty and create parallel proceduresirstitutions;

the Bill did not consider the practical implicatgoaf the lack of capacity at
a municipal level — it set wholly unrealistic tatgdor municipalities to
adopt a land use scheme for its area within fiveye

the Bill will lead to the repeal of the DFA, ancetkfore the discarding of
provisions in the DFA which deal with national frawork planning with

adequacy and precision and further which estaldistitee terms of

reference for the DPC,;

the Bill was unconstitutional because it repealgslasuch as the Removal
of Restrictions Act 84 of 1967, which have beerngmss] to provinces in

terms of the interim Constitution, without ensurthgt proper protections
are put in place;

the Bill was unconstitutional because it encroacbedireas of exclusive

provincial legislative competence;

LRC 25 June 2015

Page 6



2.7.2.7. the law reform and consultation process was wholylequate;
2.7.2.8. the Bill does not promote co-operative governance.

2.7.3. In 2008, the Land Use Management Bill was introduiceo parliament. It was
criticised for its centralised control mechanismsl avould not have passed
constitutional muster. The portfolio committee madfew changes and the Bill
[B27B-2008] was presented for a second readindnénNational Assembly, but

was not taken further.

2.8.0n 18 June 2010, the Constitutional Court Qity of Johannesburg Metropolitan
Municipality v Gauteng Development Tribunal and €@ (DFA judgment) confirmed
an order of the Supreme Court of Appeal which ded&hapters V and VI of the DFA

unconstitutional and thus invalid.

2.8.1. Jafta J, writing for a unanimous Court, held thHa Constitution envisages a
degree of autonomy for the municipal spherein which municipalities exercise
their original constitutional powers from undue interference from the other

spheres of government.

2.8.2. Jafta J held that powers to consider and appropécations for the rezoning of
land and the establishment of townships are elesnefitmunicipal planning”
an exclusive municipal function assigned to murakiges by section 156(1) of
the Constitution read with Part B of Schedule 4.

2.8.3. Therefore, Chapters V and VI of the DFA were foundbe constitutionally
invalid because they assign exclusive municipal ggewto organs of the

provincial sphere of government.

2.8.4. The order of invalidity made by the Constitutio@durt was suspended for 24
months to allow Parliament to remedy the defectshi Act, or to pass new
legislation. The deadline imposed by the Couthél7 June 2012

8 Government Gazette No 30979 of 15 April 2008.
[2010] ZACC 11; 2010 (6) SA 182 (CC) ; 2010 (9) IBE859 (CC).
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2.9.0n 6 May 2011, a drafSpatial Planning and Land Use Management Bill, 2011
(SPLUMB, 2011)was gazetted as a remedy in response to the DFjent.

2.9.1. In Government Notice which called for submissiomsyas stated that the Bill
would replace the DFA and other pieces of legisfati

2.9.2. The LRC made submissions on SPLUMB, 2011, whiclouténe below.
3. PROBLEMS IDENTIFIED WITH THE SPLUMB, 2011

3.1.0n 7 June 2011, the LRC made submissions to tharbepent of Rural Development
and Land Reform on the SPLUMB, 2011. The LRC’sramehing submission was that
the department “needs to develop a negotiated gsot@ provide for meticulously
designed and implemented procedural systems basethe knowledge that land
development applications require a number of apgdsovThe guidance and coordination
needs to be provided by overarching framework lagm. The process will require on-
going negotiations and support to ensure that poiei laws are drafted in terms of

concurrent legislative powerd®

3.2. More specifically, the submissions of the LRC irigdd comment on:
3.2.1. the need for rationalisation and alignment acrbeghree spheres of government;
3.2.2. the absence of any reference to ‘land reform’ enBfl;

3.2.3. the failure of the Bill to be logically set out perms and functions creating
difficulties to ascertain the link between varidesels of Spatial Development

Framework’s;

3.2.4. the failure of the Bill to make any contribution better integration and co-

ordination of planning legislation;

3.2.5. the inconsistency of the Bill regarding the jurcdthn of spheres of government;

10| RC Submissions, 7 June 2011.
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3.2.6. the failure of the Bill to set out reasonable l&gise and other measures in order

to achieve stated norms and standards for lanchasagement;

3.2.7. the need for detailed provisions on principles a&bptocess, participation,
capacity-building and conflict resolution — prinlgg which are articulated in the
DFA.

3.3.In light of the above submissions, the LRC artitedathat the suggested way forward
was an alternative vision developed with full papation of stake holders and
recognition of the all important contribution to beade by the communities directly

affected*!

3.4.The LRC did not get a reply from the departmenthe TLRC was not invited to
discussions about the comments on the 2011 dréftabd the formulation of the
amendments thereto culminating in the publicatibrihe 2012 draft billat the end of
April 2012 of the draft bearing the date 21 Febyu012.

3.5. The most important amendments in bill 14 of 201&pared with the 2011 draft are the

following:
» The Objects of the Act are included in section 3;

* A section on municipal differentiation has beenemsd in section 11. This
requires national and provincial government, wheytmonitor and give support
to the performance of the functions of municipaii to take into account the
unique circumstances of each municipality includiacfors such as the category

of municipality and the financial resources of thenicipality.

» Section 23, a section on the role of executive @ity gives authority to a
traditional council to participate in the developmereparation and adoption or

amendment of a land use scheme.

™ |bid at para 35.
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Certain sections have been removed including: titeoduction of further
development principles; the establishment, compositand functions of
provincial planning tribunals; the Chapter on th@vsion of services; the
section on the application of the Bill to other damse laws; and default
regulations which were previously in Schedule 4.

A section on the enforcement of land use schemaddsd in section 32. This
section deals substantively with how a municipatign enforce its land use

scheme in the event that there is contravention;

The structure of chapter 6 on Land Development Manment has been
improved by dividing the chapter up into separadetpdealing with different
sections: (A) municipal land use planning; (B) naipal planning tribunals (C)
Processes of Municipal Planning Tribunals and ([eJakRed Land Development
Matters. This structure aids the reader and dogsave the logical flow of the
Bill. Part (C) is an entirely new section whichatte with the process of

applications for land development.

3.6. Significantly, between the 2011 and 2012 publicajdhe following important planning

instruments were also published:

3.7.These

Guidelines for the formulation of spatial developmdrameworksby the
Department of Rural Development and Land Reféfm:;

Green paper on Land Reform, 20plLblished by the Department of Rural
Development and Land Reforf#;

National Development Plapublished by the National Planning Commission.

instruments deal with a number of mattersesddd in the draft bill under

consideratiort?

125011.

1330 September 2011.
1411 November 2011.
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3.8.However, the SLUMB, 2012 shows no appreciationtf@se instruments nor give any

indication of how the various instruments will atiate'®

3.9. These submissions will proceed to consider gengrallenges to the SLUMB,
2012 draft.

4. OVER-ARCHING CONCERNS WITH SLUMB, 2012
4.1. Failure to include space for alternative developmerparadigms

4.1.1. The Bill in its current form fails to address adatgly the complex reality
of the South African rural landscape. It is havdsée how the Bill could
address this complexity if its intention to do swed not go beyond its

preamble and objectives.

4.1.2. It is common cause that the South African ruraldoape is one still
plagued not only by the gross inequality in land aarvice allocation of the
apartheid era, but also with the reality of diff#reoperating notions of
ownership and land rights. It is the latter stafeaffairs that makes it
difficult for rural communities to assert their ges in the development
discussion in South Africa. For this and othesoes, we argue that the Bill
should provide for effective mechanisms to fadiéitdhe participation of

communitiedn their own development and on their own terms

4.1.3. Below, we will further elaborate on the fact thatile our Constitution
already recognised customary law as an indeperstemte of law, the rights

arising from such law — to land and resources -areriargely unrecognised.

15 the Green Paper on land reform emphasises alljt@ppropriate development;

. the Guidelines for the Formulation of Spatial Bleypment Frameworks (draft 8) Prepared for Depantme
of Rural Development and Land Reform emphasisesnsite public participation in plans and budgets as
envisaged by sections 151(1) (e), 152 and 195(&@habliges municipalities to encourage the invaheat of the
public and communities in local government matiectuding policy-making;

. The National Development Plan envisions masgiugation schemes that will transform rural langses
and the small scale farming sector on a scale sithesboundaries of local and district municipadti

16 paragraph 7 of the memorandum to bill 14 — 2052rs that the department worked closely with tiesidency
in finalizing the bill
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This section addresses a broader group, howetvaddtesses not only those
with insecure tenure, but also small scale farraasthe landless who assert

nothing more than a right to live and eat.

4.1.4. Any legislation that deals with land use managenaemt planning must
prioritise rural communities who were and contintee be the most
marginalised and vulnerable. The legal basistim submission is found in
section 9 of the Constitution, and in the legiglatihat gave effect to this
section. The Preamble to the Promotion of Equalitg the Prevention of

Discrimination Act 4 of 2000 reads:

“Although significant progress has been made integuring and
transforming our society and its institutions, gysic inequalities and
unfair discrimination remain deeply embedded in i&ocstructures,
practices and attitudes, undermining the aspiratiai our constitutional

democracy.

The basis for progressively redressing these cmmdit lies in the
Constitution which, amongst others, upholds theieslof human dignity,
equality, freedom and social justice in a unitednmacial and non-sexist

society where all may flourish;

[..]

Section 9 of the Constitution provides for the émant of national
legislation to prevent or prohibit unfair discriration and to promote the

achievement of equality;

This implies the advancement, by special legal and other measures, of
historically disadvantaged individuals, communities and social groups
who were dispossessed of their land and resources, deprived of their

human dignity and who continue to endure the consequences.”
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4.1.5. The failure as yet of the legislature to give efffecsection 25(6) of the
Constitution of ensuring security of tenure for peoon communal land
Is but one reason for the continued marginalisatiorural communities.
The status of living customary law as the law of fheople and the
institutions that govern them remain greatly cot@s- including the
ability of these contested traditional structut@speak on behalf of their

communities.’

4.1.6. Those rural communities who share land and reseuroat who fall
outside traditional leadership structures are igdomwhen traditional

councils start speaking on behalf of rural Southoaf

4.1.7. Section 23 (2) of the Bill, which states that “Aadrtional Council may,
subject to the provisions of section 81 of the LLldBavernment Municipal
structures Act, 1998 and the Traditional Leadershipd Governance
Framework Act, 2003, participate in the developmegmeparation and

adoption or amendment of a land use scheme by &ipality.”

4.1.8. It is submitted that giving a Traditional Coundiig authority allows for
an undemocratically elected body to participatanradministrative decision
which should, under the constitution, vest exclelivin the hands of the

Municipality.

4.1.9. Further, and in line with what is outlined abovevimg a Traditional
Council the power to speak on behalf of the entir@al community, may
ignore the interests of marginalised minorities amdn the majority of the

members of the community.

4.1.10.The solution, we suggest, is to facilitate paratipn and meaningful

involvement of the communities themselves in deaismaking about

' This contestations has come to a head with thentemntroversy and public hearings surroundingitaglitional
Courts Bill B 1 of 2012. However, the disputes @hitne boundaries and leadership of traditional maomities as
entrenched by the Traditional Leadership and Gamse Framework Act of 2003 have reached a pointevbeme
provinces, notably Limpopo, have appointed Comnaissito deal with the mounting number of complaints.
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development, and direct participation in developmemjects that would

impact upon them.

4.1.11.Such an approach would be in line with South Afscaegional

obligations in this regart.

4.1.12.The African Charter on Human and Peoples’ Righte which South
Africa acceded to on 9 July 1988provides that ‘all peoples’

shall pursue their economic and social developna&ebrding to

the policy they have freely chos@n

4.1.13The African Commission on Human and Peoples’ RigHtss given a

definitive interpretation of the socio-economic hiig contained in the

18n this instance, the country’s obligation is teeglegislative effect to the rights contained!lie Charter. Article 1
of the Charter provides: Article 1 of the Africat&ter providesThe Member States of the Organization of African
Unity parties to the present Charter shall recognihe rights, duties and freedoms enshrined in @riapter and
shall undertake to adopt legislative or other meaasuto give effect to them.
19 This instrument is binding upon South Africa.
Section 231 of the Constitution states:

“231  International agreements

Q) The negotiating and signing of all internatibagreements is the responsibility of the national
executive.
(2) An international agreement binds the Republity @after it has been approved by resolution in

both the National Assembly and the National CouatiProvinces, unless it is an agreement referdd t
subsection (3).
3) An international agreement of a technical, adstiative or executive nature, or an agreement
which does not require either ratification or astes, entered into by the national executive, bittds
Republic without approval by the National Assemahd the National Council of Provinces, but must be
tabled in the Assembly and the Council within ssmeable time.
4) Any international agreement becomes law inRlepublic when it is enacted into law by national
legislation; but a self-executing provision of ggreement that has been approved by Parliamentvignla
the Republic unless it is inconsistent with the §iation or an Act of Parliament.
(5) The Republic is bound by international agreetsmemich were binding on the Republic when this
Constitution took effect.”
2 Article 20(1) of the African Charter.
% The African Commission on Human and People’s Rigtthe African Commission”) is the body enjoinex t
interpret the African Charter and ensure that stpseties comply with their obligations. It is véed to “formulate
and lay down, principles and rules aimed at soMiewggal problems relating to human and peoples'tsigind
fundamental freedoms upon which African Governmantg/ base their legislations.” It is also empowlete
“Interpret all the provisions of the present Chdrte
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Charter (but for the notable exclusion of groupht®?* This

interpretation is binding upon the signatorieshie €hartef?

4.1.14The Commission has found that the notion of ‘pesgiplean denote a
community within the geographical boundaries obartry?* The right to
development has been found to belong to communétgepeoples — in
particular where such a community finds itself algsthe mainstream

development paradigm.

4.1.15.There can be no doubt that South Africa is inhablig various different
cultural groupings with different notions of devetoent, both in the
former homelands and beyond. While this Bill canignore such a
discussion and the impact it should have on devedop-related decisions
at all levels of government, we suggest that itermational obligations

requires it to go further. These obligations id&uo:

* Bear in mind that the implementation of economagial and cultural rights
in Africa requires taking into account the totaldf/ the way of life and the
positive cultural values of individuals and peopiesAfrica to ensure the
realisation of the dignity of all persoffs;

* Regard as wvulnerable and disadvantaged all ‘lasdlaad nomadic
pastoralists, workers in the informal sector of dx®@nomy and subsistence
agriculture’; ané®

» Devise national plans and policies and periodicedlyiewed these, on the
basis of a participatory and transparent procesgy Tshould take into
account all other national plans, including whengprapriate, poverty
alleviation plans and policieghilst also ensuring that the special needs of
members of vulnerable and disadvantaged groups amaet.*’

22 Contained in thérinciples and Guidelines on the ImplementatiorSotio-Economic Rights contained in the
African Charter Seewww.achpr.org

% The Principles and Guidelines emphasize thaigtits recognised in the African Charter must be eneffiective
under national legal systems

4 principles and Guideline®eoples are, for the purpose of these guidelineg,groups or communities of people
that have an identifiable interest in common, whetthis is from the sharing of an ethnic,3 lingigsbr other
factor.4 Within the scope of these guidelines peopte therefore not to be equated solely withomstior states

% Preamble.

2 Definitions.

2 Para 26 of the Principles and Guidelines.
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4.1.16.In this regard, we reiterate our concern that they @latform the Bill
provides rural communities on communal land at gmess through the
highly contentious institution of traditional coulsc As pointed out, the
failure of many of these institutions to propergpresent the needs and
preferences of their communities are currently subject of various
different courts cases and procedural complaintiscam as such not provide
the only avenue for rural communities to partiogpat this all important

discussion.

4.2. Failure to include development principles relevanto the principle of sustainability

4.2.1Section 24 of the Constitution states:

“Everyone had the right-

(a) To an environment that is not harmful to their tieak well-being; and
(b) To have the environment protected, for the benwfipresent and future
generations, through reasonable legislative angr atfeasures that —
® Prevent pollution and ecological degradation;
(i) Promote conservation; and
(i) Secure ecologically sustainable development andofisetural
resources while promoting justifiable economic asdcial
development

4.2.2. It is essential that the principle of sustainapiliie factored into all decision
making concerning land use change and land deva&opnThe sustainability of a
development is its ability to continue operatingdigcially (not necessarily in the

same form) for an indefinite period.
4.2.3. The definition of sustainability in the The Bruratd Commission is that:

“(h)Jumanity has the ability to make developmenttaimable - to ensure that it
meets the needs of the present without compromiiiegability of future
generationdo meet their own needs™

4.2.4. The World Bank suggested that:

M Report of the Brundtland Commission 198dr Common Future8
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“(hhe widely accepted definition of sustainabilily economics derives from
‘maintenance of capital’, or keeping capital intacHistorically the idea of
keeping capital intact for the determination ofdnme predates Adam Smith’s
‘The Wealth of Nations™?

“ Of the three forms of capital - human-made capitatman capital and natural
capital - environmental sustainability refers tdunal capital. ...Sustainability
means maintaining environmental assets, or at least depleting them.
Prevailing models of unsustainable development ttreansumption or
liquidation of natural capital as income. (At isMest level) sustainability is
maintaining total capital intact. Thus oil maydepleted as long as the receipts
are invested in sustainable activities elsewhehe. Justainable receipts, which
are only part of the total receipts, are incotie.”

4.2.5. In the National Environmental Management Act 102988 (NEMA) sustainable

development means:

“the integration of social, economic and environrakf@ctors intoplanning,
implementation and decision-makirsgp as to ensure that development serves
present and future generations” (Emphasis added)

4.2.6. Without economic assessment, including all the scdst the life cycle of the
costs, the environmental and social disadvantagegcision about land use and
development cannot be made. This includes weighire alternatives and

cumulative impacts to the project.

4.2.7. The Constitutional Court iffuel Retailer&® considered these social, economic
and environmental factors which were defined in NEMNgcobo J (as he then

was) stated:

“Here NEMA specifically enjoins the environmentaltlaorities to consider,
assess and evaluate the social and economic imgplathe proposed filling
station,including its cumulative effect on the environmastvell as its impact on

) Goodland R Daly H KellenbergDefinition of EnvironmentaBustainability andurden Sharing in Transition to
Environmental Sustainabilitythe World Bank, Washington DC 20433 USA.

B! Goodland R Daly H Kellenberg J supra.

% Fuel Retailers Association of Southern Africa veBior-General: Environmental Management, Departnnt
Agriculture, Conservation and Environment, MpumaglarProvince and Other¢CCT67/06) [2007] ZACC 13;
2007 (10) BCLR 1059 (CC); ; 2007 (6) SA 4 (CC).

LRC 25 June 2015
Page 17



18

existing filling stations and thereafter to makeéegision that is appropriate in the
light of such assessmefit.

Our Constitution does not sanction a state of ndu@anarchy which may arise
where potentially conflicting principles are juxtsed.It requires those who
enforce and implement the Constitution to find dabee between potentially
conflicting principles. It is founded on the notiaf proportionality which
enables this balance to be achiev&et in other situations, it offers a principle
that will facilitate the achievement of the balantke principle that enables the
environmental authorities to balance development¢ds and environmental
concerns is the principle of sustainable developrifen

Conversely, if some damage to the environment werde established, the
economic sustainability of a proposed economic rente could be highly
relevant as a countervailing factor in favour ofirading that on balance the
development is sustainable.Thus, an enterprise that promised long-term
employment and major social upliftment at relavedmall cost to the
environment, with damage reduced to the minimuraldcwell be compatible
with NEMA.On the other hand to allowflg-by-night undertaking either to spoil
a pristine environment, or to use up scarce resesiror to introduce undue
health hazards, will probably be in conflict witlEMA3"” (Emphasis added.)

4.2.8. Section 7 of the Bill outlines development prineplwhich are to be applied in

4.2.9.

spatial planning, land use management and landlawent. Section 7(b)
identifies principles which are relevant $patial sustainability, however this

section fails to incorporate any of the principbeslined above.

The failure of this section to include a substamgection on the balancing factors
which influence the principle of sustainable depeb@nt will result in the
decision making process falling short of both sect24 of the Constitution, as

well as the principle of sustainable developmergdtated in NEMA.

4.2.101t is submitted that a section should be includedean section 7(b) which sets out

the sustainability factors that must be considangdrms of each application.

4.2.111t is critical that the development principles e the necessary substantive

elements which should be considered. Other sectbthe Bill are informed by

2 |bid at para 90.
% |bid at para 92-3
% |bid at para 117.
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these development principles — such as section),14€{a) and section 21(a)
when considering the content of a national, praaineand municipal spatial
development framework. They are therefore esdettidhe decision making
process, and must include the constitutionally ssaey factors.

4.2.12 Section 22 of the Bill gives the Municipal Plannifigibunal or any other
mandated authority to power to depart from the igioas of a municipal spatial
development framework if the departure can befjadtior the SDF can be proven
to be illogical.

4.2.12.1. It is submitted that this decision must be based aosustainability
assessment considering all the factors which wee lmagntioned above.

This sustainability and impact test must be batib iall decision making.

4.3.The recognition and promotion of customary forms otenure
The status of customary law tenure systems inafric

4.3.1. The renowned scholar of customary law and relaystems of tenure, the
late Prof Okoth-Ogendo of Kenya, once recounted, lasithe colonial era
drew to a close in the 1950’s and 60’s, Britishalegcholars organised a
series of conferences to discuss the ‘future’ ast@onary law in Africa and
the need to ‘construct a framework for the develephof legal systems in
the emerging states’. These initiatives assumattkie ‘indigenous’ legal
systems of African countries and peoples of whiakytwere well aware,

were inadequate and inferior compared to the Emglisnmon law.

4.3.2. These scholars must have felt vindicated when, updependence most
African countries adopted the colonial legal frardw wholesale —
especially, as Okoth-Ogendo points out, in viewtloé development
framework’'s  “general ambivalence as regards thelicgbility of

indigenous law”. Indigenous law and customary lleggstems were
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regarded as inferior, were never extended to atemsred by colonial
laws and, when applied, it was done only to theemixthat it was not
repugnant to Western justice and morality or incgieat with any written

law.

It is trite that the post-colonial era sadly coogd the relegation of
customary law to a separate and unequal systeawathiat rarely found its

way into the formal, ‘Western’ courts.

Whereas many African countries adopted constitstiowards the end of
the twentieth century which in many cases recogoistomary law as an
equal source of law to be applied by the courtsewehappropriate’, the
application of customary law in the formal courtesmiains almost
exclusively limited to issues of personal law, anghts claimed by

individuals.
The South African courts are a notable and sigaifi@xception.

The seminal case with regards to customary formemire was that of
the Richtersvel? community which reached the Constitutional Coanrt i
2003. In recognising the aboriginal title of thigliRersveld community,

the Court held that

“the real character of the title that the RichtetdvCommunity possessed in the
subject land was a right of communal ownership uriddigenous law. The
content of that right included the right to excligsioccupation and use of the
subject land by members of the Community. The Canity had the right to use
its land for grazing and hunting and to exploitriggtural resources, above and
beneath the surface. It follows therefore thatmgoannexation the Richtersveld
Community had a right of ownership in the subjecid under indigenous law.”

4.3.7. This judgement confirmed the constitutional rectigniand protection of

customary law as found in sections 39(3) and 2lth@fConstitution.

32 Above n 2.
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4.3.8. We submit that any policy document that purportaddress development
and land questions in South Africa should have asrdral concern the
recognition of customary law as a source of lawaéda statutory and

common law as a source of tenure rights in SouticAf
Communal tenure, customary law and culture

4.3.9. In Richtersveldthe Constitutional Court based itself on a figdhy the
Supreme Court of Appeal according to which the itay of the
community’s culture was its customary land tenares and ruled®

4.3.100ur courts have therefore recognised an inextrcalohk between

communal tenure, customary law and culture.

4.3.11 Amongst the development indicators identified ia Green Paper on Land
Reform released by the Department on Rural Devedmpnand Land

Reform last year, is cultural progress.

4.3.12 Inexplicably, however, despite this recognitiontleé restoration of land
and tenure rights as a function of cultural progreise both the draft and
final versions of the green paper then proceedeéxtdude the most
important aspect of land tenure — communal tendrerm the ambit of the

document. The SPLUMB can be criticised on the sstoee.

4.3.13.As customary communities across the continent ner@gely unable to
assert their tenure rights within the formal coytscisely because the
mainstream legal system struggles to accommodatecitomary legal
concepts foreign to common law, any developmentnénaork that
pretends that the separation between the statile @ustomary/communal
tenure and the common law property system will oahtrench the

undermining of the former.

% “The primary rule was that the land belonged t® Richtersveld community as a whole and that alpiople
were entitled to the reasonable occupation andfiaét land held in common by them and its resosit@pioted in
paragraph 7 of the draft green paper on land reftated 6 September 2010. .
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The legacy of Apartheid and the neglect of the énrnomelands

4.3.14.The question of communal tenure is inextricabliéid to the legacy of the
homelands which not only created clusters of Africavith no citizenship
rights, but denied people any rights to resourdeseby facilitating
extreme poverty and inequality. The deep strutemrenchment of such
inequality will inevitably remain a challenge foechdes to come. The

SPLUMB purports to address these very questions.

4.3.15.There can be little doubt that the crisis of a latkcommon citizenship
status and the associated civil and political sgtitiring apartheid were
felt most acutely in the former homelands. The foon creating a shared
citizenship must therefore start with these forriseibjects’. These are
precisely the people largely residing on commuaabll We submit that
the exclusion of the people on communal land frobendiscussion on their

development and equality can only perpetuate thegustate of affairs.
4.4. Administrative Justice
4.4.1. Section 33(1) of the Constitution states that:

“Everyone has the right to administrative actioattislawful, reasonable
and procedurally fair’.

4.4.2. The decisions made with regard to applicationslémd use change and land
development made by Municipal Planning Tribunal wrhount to administrative
action, and therefore the constitutional principtédawfulness, reasonableness
and procedural fairnessnust be at the heart of the process which setthep

structures.

4.4.3. Unfortunately, the Bill does not incorporate thesi@ciples in the preamble of the
Act, and therefore this failure results in a laékmbegration of these principles to

permeate throughout all sections of the Act.
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4.4.4. Promotion of Administrative Justice Act, 2000 (PAJ& mentioned in both

section 8(13* and section 52 (3) of the Bill. Both these sections deal with the
conduct of the Minister. It is submitted that tbenduct of the Municipal
Planning Tribunals is the conduct which is centoathis application process, and

the Bill should make it clear that the entire psxsés subject to administrative

justice principles.
4.4.5. Section 12(1)(o) of the Bill states that:

“(1) The national and provincial spheres of goveenimand each municipality
must prepare spatial development frameworks that —

(o) consider and where necessary incorportite outcomes of substantial public
engagement including direct participation in thegass through public meetings,
public exhibitions, public debates and discouregfié media . ..”

4.4.6. It is submitted that there should be no qualifmaton the consideration of public
participation. This should always be considered| the failure to do so would

amount to an infringement on the administrativeigesprinciples outlined above.

4.4.7. The BiIll gives the Minister and the Premier widemeos in terms of developing
spatial development frameworks, but does not ireltlte necessity of public
involvement or consultation. This happens in faraple section 15(f, section
18(1)*" and section 18(3j of the Bill.

4.4.8. Section 51 of the Bill states that any person whagkts are affected by the

decision of the Municipal Planning Tribunal can eppthe decision to the

3 “The Minister must, after public consultation, grebe norms and standards for land use manageaneniand
development that are consistent with the Act, tt@r@tion of Administrative Justice Act, 2000 (AcbN3 of 2000)
and the Intergovernmental Relations Framework Act.”

% Subject to the Promotion of Administrative Justhag, 2000 (Act No. 3 of 2000), a land developmapplication
must be referred to the Minister where such aniegidn materially impacts on . . .”

% “The Premier of each province must compile, deteenand publish a provincial spatial developmeatrfework
for the province.”

37 «“The Minister, after consultation with the Premird municipal council responsible for a geograpin&a, may
by notice in the Gazette publish a regional spatievelopment framework to guide spatial plannirgndl
development and land use management in any regidwe &kepublic.”

3 «“The Minister, after consultation with the Premartd Municipal Council responsible for a geogragiriea, may
declare any geographic area of the Republic toregian for the purpose of this section.”
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municipal manager, who will then submit the appeahe executive authority of

the municipality who will function as the appeatfaarity.

4.4.9. The appeal authority must consider the appeal anceither (1) conform (2) vary
or (3) revoke the decision of the Municipal Plamnifribunal. However, the Bill
then goes on to state that despite these poweratewdr option the appeal
authority decides, thisannot detract from the rights which have accrueterms

of the original decision.

4.4.10. It is submitted that this constitutes a violatiohtbe person who appeals the
decision’s right to administrative justice. Thghi to appeal the decision is one
which, it is submitted, should be included in th#, Blowever, this right is of no
value if the decision which was originally made mainsubstantively overturned.
The rights which accrued with respect to the oagitecision must, we submit,
follow the outcome of the appeal decision. If tlisnhot so, the appeal process
becomes a farce, and is merely an attempt at liwicge being paid to

administrative justice principles.

4.5. Special considerations: Mining

4.5.1. Historically, mining has had a huge impact on comities and their social and
natural environments in South Africa. It is themef essential that special care be
taken when considering the application of land okange in the context of
mining and an extra normative hurdle be built irtite Bill to ensure that special
intelligence is given to decisions about whethadlase can be altered for mining
use. This is especially so due to the cumulativeaicts that the mining industry
has had on the resources of the country and furthar the Constitutional Court
has declared it a mandatory consideration infinel Retailerd® case. Ngcobo J,
as he then was, stated:

“To sum up therefore NEMA makes it abundantly clidsat the obligation of the
environmental authorities includes the considenmatibsocio-economic factors as

39 Note 34 above.
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an integral part of its environmental responsiailiit follows therefore that the
parties correctly accepted that the Departmentaokéiged to consider the impact
of the proposed filling station on socio-economimditions. It is within this
context that the nature and scope of the obligationonsider socio-economic
factors, in particular, whether it includes theigélion to assess the cumulative
impact of the proposed filling station and existimges, and the impact of the
proposed filling station on existing ones. But tfinwhat are the relevant
provisions of NEMA#%

NEMA principles “apply . . . to the actions of alfgans of state that may
significantly affect the environment®. They provide not only the general
framework within which environmental management aimiplementation
decisions must be formulatéthut they also provide guidelines that should guide
state organs in the exercise of their functions ity affect the environment...

Apart from this, the proliferation of filling staths in close proximity to one
another may increase the pre-existing risk of agb/énpact on the environment.
The risk that comes to mind is the contaminatiorunflerground water, sail,
visual intrusion and light. An additional fillingagion may significantly increase
this risk and increase environmental stress. Mindfuthis possibility, NEMA
requires that the cumulative impact of a propossagkbpment, together with the
existing developments on the environment, socigieguc conditions and
cultural heritage must be assessed.87 The cuneilatifect of the proposed
development must naturally be assessed in the difgbkisting developments. A
consideration of socio-economic conditions therefioicludes the consideration
of the impact of the proposed development not énlgombination with the
existing developments, but also its impact on &xgsbnes’

Third, NEMA requires the consideration, assessrapdtevaluation of the social,
economic and environmental impact of proposed #ietiv This requires the
assessment of the socio-economic benefits and \distaes of proposed
activities. This clearly enjoins the environmengaithorities to consider and
assess the impact of a proposed activity on egistotio-economic conditions
which must of necessity include existing developtaen

Finally NEMA requires “a risk averse and cautiopprach” to be applied by
decision-makers. This approach entails taking extoount the limitation on
present knowledge about the consequences of ambeméntal decision. This
precautionary approach is especially importantanlight of section 24(7)(b) of
NEMA which requires the cumulative impact of a depenent on the
environmental and socio-economic conditions tortvestigated and addressed...

“0|d at para 62.
“11d at para 72.
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[99] In these circumstances one would have expetitat the environmental
authorities and Water Affairs and Forestry wouldnadwct a thorough
investigation into the possible impact of the itlation of petrol tanks in the
vicinity of the borehole, in particular, in the tigof the existence of other filling
stations in the vicinity. The environmental authes did not consider the
cumulative effect of the proliferation of fillingations on the aquiféf.

[100] The other matter relates to the attitudehef €énvironmental authorities to
the objection of the applicant to the constructioh the proposed filling
station......... Whatever, the merits of the criticism niBg; a matter on which it
iS not necessary to express an opinion, an envieatahauthority whose duty it
is to protect the environment should welcome ewgportunity to consider and
assess issues that may adversely affect the envinati’ (Footnotes omitted.)
4.5.2. The factors outlined above by the Constitutionau€@re considerations which
must be taken into account when applications argenfiar mining purposes, and

it is submitted that these factors should be sf@etih the Bill.

4.5.3. Further, in the application process, special carsiibns must be made as to
Whether aspecific resource and ecological component are tatimely affected by
the proposed mining operation. Factors that shbeldonsidered should include:

45.3.1. whether the proposed operation is one of seveméqs or activities in

the same geographic area;

4.5.3.2. whether other projects or activities in the areaehsimilar impacts on the

specific resource and ecological components;

4.5.3.3. whether these impacts have been historically saamt for this resources

and ecological components; and

4.5.3.4. whether other investigations in the area have ifledta cumulative

impact concern,

4.5.4To avoid extending data and analytical requiremémtgond those relevant for

decision-making, the selection of geographical loaues and time period should,

“2|d at para 99.
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whenever possible, be based on the natural bowsdafithe resource concerned

and the period of time that the proposed projentjsacts will persist?

4.5.5. Section 7(b)(ii) states that special consideratmust be given to the protection of
prime and unique agricultural land when the pritegpf spatial sustainability

4.5.6. Section 12(1)(n) of the Bill states that

“(1) The national and provincial spheres of goveentnand each municipality
must prepare spatial development frameworks tHagrige effect to national
legislation and policies on sustainable utilisati@amd protection of

agricultural resources”

4.5.7. It is submitted that Section 12(1)(n) should induthat cognisance should be
taken of the significant impact of mining on natuesources and therefore extra

measures should be put in place.
5. SPECIFIC PROVISIONS

5.1.Section 22: Status of spatial development framesrork

5.1.1. Section 22(3) states that when a provincial SDigsnsistent with a municipal
SDF the Premier must take charge in ensuring tisio& of the SDF’s to ensure

consistency.

5.1.2. In effect, this provision gives the province thewgo and authority to
ensure that there is consistency without consahatvith the municipality.
This may not be compliant with the Constitutionalu@ judgment in DFA
judgment.

5.2.Section 45: Parties to land development application

3 In particular, rural communities on communal lamdst be assisted to participate meaning fully inisien
making processes concerning mining that will impattheir land and identity. They should be asdisb employ
their own impact assessors.
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5.2.1. Section 45(1)(d) of the Bill states that a land elegment application may be
submitted by “aninterested personwho may reasonably be expected to be

affected by the outcome of the land developmenliegjn proceedings.”

5.2.2. The sections which follow state that the Municipdnning Tribunal or appeal
authority has the discretion to determine who aerested person is after the

interested person discharges the burden of edtaigisvhy they have an interest.

5.2.3. It is submitted that the section widens the scdppossible applicants who can
apply for land development, dramatically. Desghe fact that the interested
person has to discharge an onus in order to esttabMihy he/she qualifies as an
interested person, the discretion which the Muiailtip is given in terms of the

Bill is not limited, and has no qualification.

5.2.4. It is therefore difficult to determine from the pision, as it currently stands, what
factors the Municipality will use to determine whet an interested party has

proven a sufficient interest in the matter or not.

5.2.5. It is submitted that this interested person catedm removed and that land
owners, customary law rights holders and the Sfadeild be the only parties able

to make land development applications.
6. CONCLUSION
6.1.We urge you to withdraw the Bill from the legisl@ process for the following reasons:

6.1.1. The failure of the Bill to incorporate sufficieneekelopment principles

relevant to the principle of sustainability;

6.1.2. The failure of the Bill to ensure the -constitutibnprinciple of
administrative justice is respected and adherethrimugh-out the land use
change and land development process;

6.1.3. The failure of the Bill to recognise the historigapact mining has had on

communities in South Africa, which creates a needthe Bill to make
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special consideration when applications for land& whange and land

development are made in the context of mining;

6.1.4. While the Bill recognises, in its Preamble, tha thformal and traditional
land use development process remain poorly intedraito formal systems
of spatial planning and land use managementtltes silent on the status of
customary tenure and the rights of customary coniiegnto consent as
provide for in the Interim Protection of Informahhd Rights Act. As such,
it may only perpetuate the inequality it purpodsihdo.

6.1.5. The failure of the Bill to recognise the tensionapiposing development
paradigms and community participation in this reigas provide for in

regional and international law.
6.2. We therefore propose the adoption of the followgngrse:

6.2.1. The offending aspects of the DFA be repealed, badnorkable parts of

the DFA given continued application;

6.2.2. An appropriate bill be prepared with participatiminrelevant departments
and stakeholders by a newly constituted Developmamd Planning
Commission established by the minister under theA D¥hich will be

required to ensure an informed participative ledige process;

6.2.3. The support of the Constitutional Court be soughtlis plan of action.
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