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Per Email:

To:
The Honourable ME Nchabeleng, MP


Chairperson:  Portfolio Committee on Labour


Inxelewa@parliament.gov.za

speer@parliament.gov.za
Dear Sir

Invitation to the Public Hearings of the Labour Relations Amendment Bill and Basic Conditions of Employment Amendment Bill

1 We thank you for the invitation extended to us in your letter dated 1 June 2012 to make representations to your Committee on the abovementioned Bills.  We wish to avail ourselves of the opportunity to submit written representations, which we do herewith, and to make representations at the hearing itself.  Our organisation belongs to Business Unity South Africa through Agri SA, and we do not intend to replicate the submissions the BUSA would make to the Committee, other than to state that we strongly support them..  Our submissions are focussed on issues of concern to farmers in the Western Cape.

2 Agri Wes-Cape is a federal organisation which promotes on behalf of its affiliations and their members the sustainable profitability and stability of commercial agriculture producers and agri businesses through its involvement and input on a provincial, national and international level. We have 124 agricultural associations and 16 commodity organisations affiliated to our structures. This multi-leveled federal membership structure includes agricultural associations, district agricultural associations and commodity organisations.  Through this membership structure, we reach more than 5 000 commercial farmers in the Western Cape.  Primary agriculture in Western Cape employs approximately 192,000 people of which it is estimated that more than half are in seasonal positions.

3 We are, generally, of the view that the Bills seeks to introduce amendments that unjustifiably constrain the ability of our members to conduct their businesses as farmers in that the objectives sought to be achieved by the amendments are often not significant and that the current Acts, if properly implemented, would achieve those objectives.  

4 Against this background, we comment on specific amendments.

Labour Relations Act

5 “S21(8A) Subject to the provisions of subsection (8), a commissioner may in an arbitration conducted in terms of section 22(4) grant a registered trade union that does not have as members the majority of employees employed by an employer in a workplace-….”
The philosophy behind the Labour Relations Act was to promote collective bargaining by providing for organisational rights with a clear distinction between rights that are afforded to a majority trade union and lesser rights afforded to unions that are merely sufficiently representative.  Giving a CCMA commissioner the discretion to interfere with this arrangement without any apparent purpose or explanation is not ideal as it exposes employers to having to bargain with unions that do not have a majority.  

6 “S198B Fixed term contracts with employees earning below earnings threshold
(8) An employee employed on a fixed term contract for longer than six months must be treated on the whole not less favourably than an employee employed on an indefinite basis performing the same or similar work, unless there is a justifiable reason for different treatment.”

Our members support the objective that seeks to prevent the utilisation of temporary employees to fill permanent positions.  However, it is not realistic to provide that a fixed term contract is only genuine if it does not exceed 6 months.  Our members have a number of temporary functions, such as harvesting, that may exceed 6 months.  The fact that s189B(4)(g) recognises this reality, confirms our position. It also does not make sense to require a farmer to employ a seasonal worker, who is employed for more than 6 months, on terms not less favourable than a permanent employee.  An obvious example should suffice: a large number of the permanent employees on farms are provided with accommodation and it does not make sense to require farmers to provide seasonal workers with similar accommodation.  Further, employees engaged to harvest, are often remunerated on a piece work basis and often earn more than permanent employees.  The increase in labour costs if farmers were to be obliged to compensate seasonal employees for housing, retirement benefits and the like, would have a severe impact on the industry.  We propose that a realistic period for fixed term contracts should be 12 months

Basic Conditions of Employment Amendment Bill:

7 “S33A An employer may not –

(1)(b) require an employee to purchase any goods, products or services from the employer or from any business or person nominated by the employer.”

This provision attracts a criminal sanction of 3 years’ imprisonment.  It is unconscionable to expose farmers to criminal proceedings as a result of the sale of goods to their employees.  The fact is that most farmers operate these shops as a service to their employees, especially if they are far from towns.  To expose farmers to criminal proceedings in the Magistrates Court due to a complaint by a disgruntled employee or group of employees, is not warranted. A civil remedy would suffice.

8 “S55(4) (b) provide for the adjustment of remuneration by way of -

(i) minimum rates; or

(ii) minimum increases of remuneration;”

This section empowers the Minister to make a sectoral determination regulating minimum increases.  If implemented, it will punish employers who are paying in excess of the minimum wage and act as an undesirable disincentive to employ new employees at better than minimum wages.  It also constitutes an unwarranted encroachment by the State in collective bargaining.

9 “S55(4)(g) prohibit or regulate task-based work, piecework, home work, subcontracting and contract work;”.

It is, with respect, totally unclear why the Minister should need, or want, the power to determine that subcontracting should be prohibited or regulated and this is an unjustified limitation on the right to freedom of trade, occupation and profession.

10 “S55(4)(o) taking into account the considerations set out in section 21 (8) of the Labour Relations Act, 1995 set a threshold of representativeness within a sector at which a trade union automatically has the organisational rights contemplated in sections 12 and 13 of the Labour Relations Act, 1995 in respect of all workplaces covered by the sectoral determination regardless of their representativeness in any particular workplace.”

We repeat our submissions made above on S21 of the Labour Relations Act. The philosophy behind the Labour Relations Act was to promote collective bargaining by providing for organisational rights with a clear distinction between rights that are afforded to a majority trade union and lesser rights afforded to unions that are merely sufficiently representative.  Giving the Minister the power to interfere with this arrangement leaves the discretion to impose a significant obligation on farmers (who, it should not be forgotten, reside on the ‘workplace’) in the hands of a political functionary, rather than Parliament, which is not ideal.  

11 “S68(1) A labour inspector who has reasonable grounds to believe that an employer has not complied with any provision of this Act [must] may endeavour to secure a written undertaking by the employer to comply with the provision.”

12 “S68(1) – the discretion given to labour inspectors by the substitution of “must” with “may” is not at all defined and is accordingly dependent on the whim of the inspector concerned.”

“S68(3) If an employer fails in full or in part to comply with a written undertaking given by it in terms of this section, the Director-General may apply to the Labour Court for an order in terms of section 73 directing the employer to comply with the undertaking.”

“S69(2A) A compliance order may, in addition, set out –

(a) the date by which the employer should serve any representations it may wish to make with the Department and the Labour Court;

(b) the date on which, if the employer does not comply with the order, application may be made without further notice to the employer to have the compliance order made an order of the Labour court in terms of section 73.”

It is again unduly onerous to expose farmers to the threat of direct litigation in the Labour Court, at the unfettered discretion of an inspector, especially given the negative publicity to which farmers, often unfairly, are subjected.  It is submitted that there is no justification for bypassing the current compliance provisions.  Further, the Labour Court is already overburdened by a heavy case load.  Bringing compliance disputes to court before attempts to secure compliance have been made will unnecessarily increase this case load.

13 S93 doubles the maximum prison sentence in respect of contraventions of certain sections.  There is no explanation why this is necessary and one would assume that empirical evidence that the current maximum terms were not sufficient a deterrent to prevent the offences, would have been presented in order to justify the increases.  In the absence of such an explanation, the measure cannot be justified.

Conclusion:
14 We thank you for the opportunity to make these submissions and look forward to motivating them further at the public hearings.

Yours faithfully
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