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NACTU COMMENTRY ON THE LABOUR MARKET POLICY REVIEW: 

Presentation to Parliamentary Portfolio Committee on Labour:

Introduction

· Nactu welcomes the amendment of current legislation to provide greater protection of vulnerable workers
· We believe that legislation plays an important role in creating decent work opportunities in the labour market.
· We further believe that our current labour laws are very flexible. Our understanding of flexibility is that labour laws should make it possible for business to operate without sacrificing the protection of vulnerable workers.
· Through Nedlac engagements we had areas of agreement with other social partners and areas of disagreement based on the drafted legal text and on principle areas such as our call to ban labour brokers.
· We will respond to the Bills under review identifying areas where we agree with Government proposals and areas where we disagree or are opposed to proposed amendments.
The Labour Relations Amendment Bill 

	Clause in 

Bill
	Section to 

be Amended
	Nactu Comment

	1
	21
	We support the amendments to s21 of the principal act. 

· We believe that these amendments are important to take into account the increase of non standard forms of employment

· We also believe that they will allow for greater representation of workers by sufficiently representative Trade Unions

· We  propose the insertion of s21 (8B) where s18 agreements can be reviewed by the CCMA using set criteria to allow for sufficiently representative unions to participate in collective bargaining based on:

· The interest represented by the sufficiently representative union

· The reasonableness of the threshold set by the majority Trade Union and Employer

· Examine if the affected union could contribute to the collective bargaining process.

· We note that most of the thresholds set under s18 agreements lack rationale as they are developed to discourage other Trade Unions accessing the workplace. This is a direct violation of freedom of association. We further state that most of the majority Trade Unions today started off as minority Trade Unions and progressively organized to gain their majority status. 

· We note that the insertion of this clause will enhance competition between Trade Unions, enable the ability of workers to join Trade Unions of choice based on quality of service, genuine leadership and other packages that constitute competitive advantages for different unions.

· We support the principle of Majoritism without necessarily undermining freedom of association.

	2
	22
	While we maintain our call for the banning of labour brokers we note the broad nature of atypical forms of employment. 

We support the amendments and the extension of arbitration awards to be binding on client companies where workers are assigned and to those who control access to the workplace to which award applies.

These amendments will resolve unnecessary disputes with third parties while providing them with an opportunity to be part of the process of determining organizational rights

	
	
	

	Clause in 

Bill
	Section to 

be Amended
	Nactu Comment

	3
	32
	We support these amendments

We urge the Honorable Parliamentary Portfolio Committee to consider the insertion of sub section (5A) stating that:

       When determining the sufficient representativity of parties to a Bargaining  

       Council the Minister may take into account the composition of the  

       workforce in the sector, the extent of TES and Employees on a fixed term 

       contract, part time workers and workers in other categories of non 

      standard employment.

We believe that this amendment will increase centralized bargaining in South Africa. A Stats SA report states that Bargaining Councils cover only 9.7% of the total labour force in the Country. Finding creative ways to improve the coverage and representativity of Bargaining Councils is central to Nactu’s proposal.

	4
	43
	We support this amendment

The extension of statutory council agreements to non parties will encourage centralized bargaining.

Our view is that Collective Bargaining is a decent work deficit in South Africa. According to Stats SA, only 32.6% of employees have their salaries negotiated through some collective bargaining process. 46% have their employers deciding on their increments and 6.1% do not have regular salary increments.

	5
	51
	We support this amendment

	6
	64
	We are opposed to this amendment

In principle we are opposed to the proposed ballot system and to limiting the right to strike to members who are ‘entitled to strike’

We ask the Honorable Portfolio Committee to consider the following questions:

· Who are the members that are ‘entitled to strike?’ Does it include all members that might embark upon solidarity or secondary strikes? If so how are they to be balloted? This is a very onerous provision

· What about employees who are not members of Trade Unions? How are they balloted?

· This proposed amendment will lead to unnecessary litigation about strikes. Employers will use this section to attempt to interdict strikes.

· Interdicts must not be used as part of the power play. 
· This will increase the number of unprotected and wild cat strikes.
· This will increase violence in strikes due to frustration arising from this administrative burden. 
· This amendment is a knee-jerk response without any sober analysis having been conducted on what causes violence in strikes.

· It will have disastrous implications for collective bargaining and the right to strike.

We propose that the current provisions be left as are. Workers have a right to strike and employers have recourse to lock-out. 

	Clause in 

Bill
	Section to 

be Amended
	Nactu Comment

	7
	65
	We are not opposed to this amendment

	8
	67
	We are opposed to this amendment. Surely it should depend on the nature of the breach and this cannot be generalized.

The current statutes should remain.

	9 (a)
	69 (1)
	We are opposed to this amendment

Supporters of the union must be allowed to be part of the picket. This is an unjustifiable limitation on the right to strike, the right to assemble and the right to protest.

We propose that the status quo remains.

	9(b) & (c)
	69 (6) & (8)
	Supported for the reasons stated in the Memorandum of Objects.



	9 (d)
	69 (12)
	We are opposed.

This proposed amendment will lead to unnecessary litigation about strikes. Employers will use this section to attempt to interdict strikes.

Employers should not be allowed to use interdicts as part of the power play. It will also simply increase the number of unprotected strikes. This will increase the amount of violence associated with strikes. It will have the exact opposite effect of its professed intention.

Moreover, it’s unnecessary to spell out the Labour Court’s powers in such detail.

The alleged “quid pro quo” – suspending the strike and suspending the engagement of scab labour – is, in reality, hardly comparable.

See comments in regard to the amendments proposed to section 64.

	10
	70
	Supported

	11
	70A – 70F
	Supported 

	12
	71
	Supported

We urge the Honorable Members to consider the insertion of 7 (A) explaining the criteria for designating a service as an essential service in the Act.

The criteria must make the least restrictive designation without impacting on the right to strike.

	13
	71A
	We are opposed to these amendments.

If public officials exercising authority in the name of the state do not fall within the strict definition of an essential service there is no need for them to be deemed an essential service. This is an unjustifiable limitation to the right to strike. 

The amendment does not make provision for expeditious conciliation and arbitration of employees covered by minimum service agreements as recommended by ILO standards. These workers are denied the right to strike and still do not have effective dispute resolution mechanisms.



	14 – 16
	72 – 74
	We support this amendment on properly defined essential services.

We are opposed to s74 (5) (6) and (7) as we indicate that arbitration awards must be final and binding.

Having the Parliament overrule arbitration awards is discriminatory to certain categories of workers

	17
	103A
	Supported

	18
	111
	Supported

	19
	115
	Supported

	20
	127
	We are opposed for reasons under item 6

	21
	138
	We support the amendment

	22
	143
	We support the amendment

	23
	144
	Supported

	24
	145
	Supported

The number of reviews brought by employers who simply use this process to frustrate the enforcement of arbitration awards must be curbed.

We further support the insertion of 7 where employers must furnish security to suspend awards to the satisfaction of the court. This will curb erroneous reviews to frustrate workers.

We further urge the Honorable Members to accept the Labour proposal for the introduction of the Old Rule 43 to provide interim relief pending litigation. Reinstatement pending outcome of review should be considered.

	25
	147
	Supported

	26
	150
	Supported.

This is a useful way to deal with industry wide strikes that have violence associated with them. It does not affect the right to strike.

We however propose the replacement of the powers of the ‘Director’ with the ‘Commission’.

	27 -29
	151,154 & 157
	Supported

	30
	158
	Supported for the reasons under item 26

	31
	159
	Supported

The Labour Court’s Rules Board has not sat for years.

	
	
	

	Clause in 

Bill
	Section to 

be Amended
	Nactu Comment

	32
	161
	Supported 

Labour Consultants masquerading as employer organization representatives must be excluded from the Labour Court.

	33-34
	168 & 170
	Supported

	35
	186
	Supported

	36
	187
	Supported

This is a crucial amendment to give effect to the promotion of collective bargaining. It gives effect to the original intention of the LRA and the wayward decisions of the Labour Appeal Court and Supreme Court of Appeal in the cases quoted in the Memorandum of Objects

	38
	188B
	Opposed

While we support the notion that senior executive employees need less protection than blue-collar workers as their bargaining power is different, this amendment goes too far and may be an unconstitutional limitation on these employee’s rights amongst others, fair labour practices.

	39 (a)
	189 A (2)
	Supported

Sometimes it is clear that 60 Days is far too little

	39 (b)
	189 A (19)
	Supported for the reasons set out in the memorandum of objects

Further amendments are need in s189 & s189A there is no point in having a right to strike at the end of the process of consultation when you are already dismissed. The right to strike must be given much earlier. 



	41 (a)
	191 (5)
	Not opposed 

	41 (b)
	191 (12)
	Opposed. 

In order to save costs and time greater latitude to deal with small retrenchments disputes at CCMA or Bargaining Council should be allowed. 

	43 & 44
	198 & 198 A
	Nactu calls for a ban of labour broking. 

The problems that arise from the stipulation that labour brokers are the employers of workers who work at a client of a labour broker far outweigh the advantages.  Defining the labour broker as the employer has allowed all employers (including clients) to circumvent the LRA, including its dismissal provisions, frustrate the organization of workers and pay employees much less wages and provide them less benefits, if any. Labour brokers have spawned an underclass of non permanent workers.

While the proposed amendments are an advance, they do not go far enough and NACTU would prefer to see labour brokers being banned. In so far as they are to be banned Nactu believes the BCEA threshold should be increased fourfold and the six month period reduced to three months and the equity provisions should be applicable from day one not after six months.

	Clause in 

Bill
	Section to 

be Amended
	Nactu Comment

	44
	198B
	Generally supported

The BCEA threshold should be increased at least twofold.

Subsection (4)(b) and (e) should be deleted. Subsection (4) (e) undermines the whole point of a probationary period, which is regulated in schedule 8. Why should this apply to employees below the threshold and not above?

	44
	198C
	Generally supported

The BCEA threshold should be increased at least twofold. If there is no comparable employee in the workplace or in the business nationally, then a comparable employee in the sector or industry should be used. This is in line with the ILO Convention on Part – time Employees.

	44
	198D
	Supported

	45
	200A
	Supported

	46
	200B
	Supported

We propose the limitation of fixed term contracts to six months. Anything after this, the employee must be deemed permanent.

	47
	203
	Not opposed. However this must not undermine social dialogue.

	48
	213
	Supported

	49
	Schedule 7 – Item 27
	Supported


Basic Conditions of Employment Act Amendment Bill

We generally support the amendments of the BCEA Amendment Bill. The BCEA provides for minimum conditions any violation should be regarded as a criminal activity.

We support the amendments:

· The expansion of the definition or coverage of child labour from children who work in employment to generic child work.

· The increase in penalties for crimes relating to engaging children and forced labour from 3 – 6 years imprisonment

· We support the strengthening of compliance and enforcement mechanisms by removing the mandatory requirements for labour inspectors to get written undertakings from employers. The amendments make this discretionary and allow inspectors to deal with habitual offenders swiftly by giving them compliance orders.

· The amendments further improve enforcement by allowing deliberation of compliance orders to be under the jurisdiction of the labour court. Businesses are allowed to make representations on why they believe they are compliant. The labour court will then make an Order of the Court after representations.

· We support the review of penalties in schedule two by 200%. This is the first time that these penalties are being reviewed ever since this Act was enacted.

