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These courts were established to protect and restore the common law rights of groups which historically have lost their rights by forms of discrimination. To interpret and apply the common law rights of the Constitution and the Act for the Promotion of Equality and the Prevention of Unfair Discrimination. These courts are required treat applicants with sensitivity and understanding of their state/condition and to provide a semi friendly attitude to counter the unfamiliarity and formidable atmosphere of a court.  
The Respondent has to bear the burden of proof to justify the denial of a common law right.

The Applicant holds that the opportunities provided in the common law of the Constitution can be separated at the decision of any Respondent provided that the Respondent accommodates (as given in the Act) the Applicant with  a suitable alternative. This means that if the Respondent does not do so then they are responsible for their own actions and have no right to deny the Applicant. Likewise the Applicant must accept a suitable alternative as this allows him to respect the rights of the public.

Below is a factual account as I understand the court to have said and therefore could be subject to correction. Especially as interpretations of the courts decisions can be quite different.

Mossel Bay

The court recognised the common law right of the applicant and that his that his dress code for swimwear that his condition allows him to use would be translucent when wet (transparent) and could therefore conflict with the rights of others.

The Respondent, Mossel Bay Municipality refused to provide or accept any remedy or suitable alternative causing an extended out of court hearing until the Magistrate was promoted. The senior magistrate told me that he must finish the case as that was the law, and my attorney that he could finish the case with the exiting paperwork. Then he told the clerk that Applicant had withdrawn the case and it was closed.  The 
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Commission of Magistrates said that this was a denial of justice. It had taken nearly 2 years for the court (Knysna) to decide where the case should be heard. The Magistrate said that this was a disgrace and should not have happened and apologised.
The Respondent concluded with a diagnosis and recommendation of the Applicants condition, saying that he was not allowed to accept the medical recommendation and in this manner denied his right to recreation and rehabilitation. 

In this case the ocean was judged by the Municipality as too small to share with the Applicant, and 60 ks of beach was likewise to short.

                                                    ------------------------------------

KNYSNA

The law allows 23 days for the case to be heard.  After about 5 months I was told that by the Clerk that the Chief Magistrate (Mrs Allman) had instructed that it be concluded in the next 3 days, and I was to attend the court. He was not there and his cell phone was switched off, and there was no hearing. Mrs Allman said that she gave no such instruction. The clerk gave no apology and said that the case was to be heard in two weeks time. I was told to wait in an airless room with no window causing considerable respiratory difficulty due to irritants confined in enclosed spaces such as this. The clerk said that the Respondent had not appeared and the magistrate was phoning JHB. to find out why. After 3 and a half hours I was called into the clerks office where he phoned the magistrate, laughed at the reply, and said “ if you are satisfied with the progress of the day and can reassure me you will not bring a complaint, you can go”. Apology refused.
8 MONTHS, HEARING.

The Applicant was denied membership of the gym by the manager who had granted membership. The Applicant was also not allowed to use the medically recommended dress style on the premises or to the gym.

Dress style

 The Magistrate did say that the dress style was perfectly in order. It was the same as worn to the gym. This part of the Applicant’s complaint was shouted down with the remark - “What, what?” and the Applicant was not allowed to say anything at all. 
Rehabilitation
The magistrate diagnosed and instructed me to adopt his preference of garments for swimwear and regardless of the fact that I had lost this choice due to the harm caused in the industrial accident at work. As the membership rules were changed about 3 months after denial, the magistrate would not hear any complaint about denial brought 
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by the manager who accepted membership and was not held responsible for her own actions. 

If I continued to believe the medical doctors and failed to recover from my condition then the magistrate said that ‘This would force me to come back and deal with the matter” He instructed the Respondent to write a letter to the chief magistrate in Knysna to tell him that this matter had now gone away (I was now cured). A copy was to be given to me also new gym application rules. The Respondent’s attorney did not give a copy give of these to me.

Observations

The Applicant had no representation in court and therefore no witness. I cannot prove that the records were edited, except for one comment left in the typescript. 

EDITED PART
The magistrate was extremely aggressive referring to me ‘Despicable, cannot be allowed to mix with decent people.-can’t have it”. He said that I was not allowed to use any facility at the hotel even as a guest and ‘I am telling you-no I am directing you to use the Municipal pool at George’.
It is winter and it is closed to the public. 

I am telling you to use (the garments I have described)

If this was possible then the doctors told me it would have been their first choice. The conditions caused by the insulation of these styles creates is the very conditions that cause a response and need to be avoided as recommended.

You have a problem with heat so swim in a cold pool. (Winter- closed to the public).

The magistrate agreed with the Respondent that no reason need be given for denial. 

Sympathy and understanding was heaped on the manager( on leave and not at court) because of her ordeal caused by my complaint she was described as a personal friend together with the Respondents attorney when described himself at some length a gentleman of considerable distinction because he was a member of a golf club with R90OOO membership fees.

I applied to attend at this gym submitting the medical recommendations. I was accepted by the manager. I chose this gym because there was no other person present in the gym and this allowed me to respect the rights of others at busier gyms.

RESULT
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The court was aggressive, intimidating and threatening. There was no balance of rights of common law or of the Act. No representation. No recognition of medical recommendations. To say that a person has a severe condition and that he is denied any right to manage/control it is unfair.

The respondent is free to discriminate because of the dress style despite it being accepted as quite in order by the court. 
Not allowed rehabilitation. No alternative offered.  The Applicant was denied because of the nature of the disability and with no complaint by the public. The entire emphasis of the hearing concerned the rights of the respondent and at no time was he asked to justify denial.  

CONCLUSION

The Magistrate did not read the Applicant’s file and did not understand the nature of the Applicant’s disability or care because he does not acknowledge rights of common law or of the Act. The Applicant was seen to have no right at all under any law.

GEORGE.

History. Wellness gym is situated in the George tourist accommodation area and has a mandate to allow day visits on payment of a door fee. It is very quiet in off season but would be busy in the December holidays.

The Magistrate did not read the file and instructed the gym to accept the applicant. The Magistrate said to me that therefore there is no denial, no complaint, no hearing. 

Confined to this gym, the Applicants swimwear would not be fair to everyone in the holidays. Therefore I asked the manager if she would tolerate the unpleasant experience of the court which would hear the case if I kept quite about the membership which had arrived just before the hearing. This provided an opportunity to appeal too the court for assistance in enabling the Applicant to go to a suitable alternative. She said this would be better. The Magistrate asked if she would be present at the gym-yes-Applicant denied.
Here again the Applicant has no right under any law. 
LAW

The court did not recognise the applicant’s right to accommodation as provided in the Act, and in so doing, denied the applicant because of his disability. As it is the Respondent that complains, then the respondent must accommodate the Applicant, failing which, the applicant has the right to equal opportunity at his own discretion.
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One court says the Applicant has a common law right and must be accommodated, the next court says he has not. Which is right?  
Example- 

1) The deaf person denied the right to education in a regular school. Note that the right to education is lost because there is no balance or rights-no recognition of rights of common law or of the Act. Only the respondent’s right is considered.
CONCLUSION
The court has not provided a principle of law, and a criminal charge would fail as the law regarding the rights of disability is not known. Therefore the choice of accommodation is lost. This is undesirable and against the Act and not in the interests of anyone. It is senseless for an applicant to appeal to a court that protects the respondent only. This makes the court senseless and redundant.
 Thank you for this opportunity to bring these concerns to your attention. I will give verbal testimony if available in George, as the court allows for the denial of accommodation and I cannot travel.

Yours faithfully, gren@mtnloaded.co.za

-----------------------------------------------------------------------------------------------------------------
