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INTRODUCTION
Business Unity South Africa (BUSA) is a confederation of business organisations including chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations. It represents South African business on macro-economic and high-level issues that affect it at the national and international levels. BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive. 

As the principle representative of business in South Africa, BUSA represents the views of its members in a number of national structures and bodies, both statutory and non-statutory. BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC). Internationally, BUSA is a member of the International Organisation of Employers (IOE), The Pan-African Employers’ Confederation (PEC) the Africa Employers’ Group and the Southern Africa Development Community (SADC) Employers’ Group.  BUSA is also the official representative of business at the International Labour Organisation (ILO), the African Union (AU) Social Affairs Commission, the B-20, the Organisation for Economic Cooperation and Development (OECD) and World Trade Organisation.   

BUSA welcomes the call for submission of written input on the Labour Relations Amendment Bill (LRA) and the Basic Conditions of Employment Amendment (BCEA) Bill to the Labour Portfolio Committee.  

This submission is supported by the following submissions from member organisations of BUSA which are specifically endorsed by BUSA and annexed to this submission as follows:

1. Agri-SA (Annexure A)

2. Confederation of Association in the Private Employment Sector (Annexure B)

3. Retail Association (Annexure C)

4. The Banking Association of South Africa (D)

While BUSA supports the need to protect vulnerable workers and subscribes to the International Labour Organisation (ILO) concept of decent work and, together with Government and Labour as social partners, BUSA is unable to endorse the Bills being placed before the Committee.  
The regulatory impact of the amendments is largely unknown.  BUSA is calling for a Regulatory Impact Assessment (RIA) to be conducted before the Bills are approved. We note that in 2010, the Bills were assessed against an initial RIA, but many high impact areas were not originally covered in the 2010 Bills have not yet been assessed. 
Business has identified in both Bills substantial areas of significant concern, which we raised during the negotiations at the National Economic Development and Labour Advisory Council (NEDLAC), and remain unresolved. 

We believe that the proposals contained in the two Bills amongst others will inevitably result in concentration of work among fewer people;  make the law more complex – harder to understand for employers, workers and for the inspectorate to enforce; create significant burdens for the CCMA and Labour Courts;  will result in fundamental restructuring in employment;  and  create excessive administration and punitive outcomes for business – resulting in risk and uncertainty, contrary to the requirements of sustainable enterprises, both small and large – particularly in the current economic climate. Below are substantive comments with the Bills. 
In summary, the reasons for this are:
· While there are undoubtedly certain positive aspects to the proposals, referred to in more detail below, the proposals as a whole, taken cumulatively, increase both the cost and complexity of doing business.
· The proposals tackle the problem of the abuse of vulnerable workers employed in atypical employment in an overly complex legalistic manner that is unlikely to achieve the stated objectives, that will overburden the existing dispute resolution institutions, and that will reduce employment in the economy.
· The proposals will, if enacted, destroy a very significant number of jobs in the economy, and so will undermine in a fundamental way key objectives of the National Growth Path and the National Development Plan.
· The proposals reflect a significant departure from the jointly agreed Decent Work Country Programme, in particular in the approach that they take to monitoring and enforcement.
· The proposals undermine the basic agreed architecture of labour law in the country, which combines statutory minimum standards of employment with the encouragement of collective bargaining for improved conditions.
For these reasons, the proposals have resulted in extensive areas of disagreement between the social partners, and their impact on job creation, business and the economy has apparently, to date, been largely ignored by the sponsors and supporters of the proposals.
HEADLINE COMMENTS 
As is shown in this submission, the amendments being contemplated are deeply problematic. They will place a burden on the whole business community for uncertain benefits, and will have a particularly negative impact on small and growing businesses, probably forcing some to close down:
· Our assessment demonstrates that these amendments will cost existing jobs. The exact magnitude is difficult to determine, but it can confidently be expected to amount to several hundred thousand. 
· Our calculations suggest that at a minimum, 215 150 jobs will be lost as a direct consequence of the amendment dealing with equalising conditions of service between atypical and permanent, full-time staff.
· We also project job losses of anywhere between 11,684 and 105,155 based on a limited sample of sectors in the economy, should amendments prescribing wage increases on actual earnings be introduced – if the projections are valid for the wider economy, we can expect considerably greater job-shedding. A subsidiary effect will be to disincentivise further employment, by making it more expensive and risky.

· They will have the unintended consequences of reducing the rates of pay offered to employees.
· They will place a significant extra administrative burden on business, which will be expressed both in terms of time and money.
· They will undermine collective bargaining and the industrial relations regime in general.

· The evidentiary basis on which they are based – that is, a consideration of the costs vs benefits or the unintended consequences – are unclear at best. The Regulatory Impact Assessment, done in 2010, did not address all these matters, or addressed them in a form incompatible with what is currently being proposed.
OPENING OBSERVATIONS
Before addressing the substance of the amendments, BUSA would like to record three observations. 

Firstly, it is universally accepted that South Africa’s key challenge is dealing with unemployment. Mr Ebrahim Patel, the Minister for Economic Development, commented succinctly last year: “We are not creating enough jobs to take into account the rate of growth of the labour force”.  Likewise, Trevor Manuel, the Minister in the Presidency, at the launch of the National Planning Commission’s Diagnostic Overview, noted that “our first challenge is that too few South Africans work”. With an unemployment rate hovering around 25%, (among the youngest parts of the workforce, those between 18 and 24, the rate is around 50%), this has to be a primary consideration through which the promulgation of laws and regulations is viewed. 

Secondly, regulatory reform should be an ongoing process. This is widely recognised internationally, since there is no perfect regulatory system applicable at all times and in all circumstances. However, the goal should be an optimal outcome: care should be taken that the regulatory burdens placed on business do not generate negative consequences for the economy as a whole. This is by no means a plea for special treatment or for business to be excused from all regulation. Rather, it is an argument that regulatory reform should strive to ensure that the social and economic goals envisaged by the regulation are achieved, while recognising the need to limit the costs that they impose on the economy. Business – and other social partners – should, as far as is reasonably possible, be given space to focus its efforts on its core productive activities. The need to reduce the compliance burdens on business has been recognised by government. 
Thirdly, BUSA is committed to the progressive achievement of decent work. To this end, we are in complete agreement with a fair, efficient system of industrial relations. This will only be possible with a strong and vibrant business sector – comprising both large and small enterprises– operating within a predictable, investment and employment-friendly policy and regulatory framework. Decent work will go hand in hand with competitiveness and productivity.
It is also important to note that the amendments in question have been the subject of debate since 2010. A regulatory impact assessment was produced in that year, prepared by Prof Paul Benjamin of the University of Cape Town; Prof Haroon Bhorat and Ms Carlene Van Der Westhuizen of the Development Policy Research Unit at the University of Cape Town; and research specialists, SBP. Important concerns were raised in this document, and BUSA would like to point out a key observation it made: South Africa’s wage-employment elasticity is estimated at 0.7 (there is reason to believe that it may now be closer to 0.8). This means that an increase in wages (or of the general increase in cost-to-company if hiring workers, even when this is not directly a matter of wages) of 1% is likely to imply a decrease in employment of 0.7%. 

This suggests a need for the utmost prudence in introducing labour market reforms that are likely to increase the costs of employment.
BUSA wishes to elaborate briefly on the first observation above, which places BUSA’s approach within the context of Government’s own existing policy and planning documents, and its limited Regulatory Impact Assessment conducted on certain aspects of earlier draft amendment bills, during 2010.
THE NATIONAL GROWTH PATH AND NATIONAL DEVELOPMENT PLAN 
The National Growth Path identifies the problem of mass joblessness, poverty and inequality as the core challenge for the State.  It identifies the unemployment situation as being worst for young people, largely because too few jobs have been created to absorb the large numbers of new entrants to the labour market.  It also points out that amongst the employed, many workers have poorly paid, insecure and “dead-end” jobs.  Against this background, the New Growth Path states the following:

In short, the economy has not created sufficient employment opportunities for many of our people over the past few decades.  Creating more and better jobs must lie at the heart of any strategy to fight poverty, reduce inequalities and address rural underdevelopment.

The ILO defines the decent work agenda in terms of four strategic objectives:

· Employment and income opportunities;

· Fundamental principles and rights at work and international labour standards (essentially organisational rights and freedom from coercion and discrimination);

· Social protection (which includes decent working conditions) and social security, and

· Social dialogue and tripartism.
 

The key “jobs drivers” identified by the New Growth Path include:

· Substantial public investment and infrastructure both to create employment directly, in construction, operation and maintenance as well as the production of inputs, and indirectly by improving efficiency across the economy; and

· Targeting more labour–absorbing activities across the main economic sectors.

The labour market policies proposed are described in the following terms:

Government now regulates the labour market in order to protect vulnerable workers, support employment equity, ensure health and safety on the job and assist workers in finding employment and training opportunities.

The New Growth Path can build on this foundation to find ways to raise multi-factor productivity on the basis of fair rewards to workers plus greater employment creation.  Sustained growth in productivity is a source of competitiveness and an additional means of improving the conditions of work. It requires strong partnership at the shop-floor, and, in the South African context, a commitment to expand the market for goods and services in order to increase, rather than reduce, employment.

Flowing from this the National Growth Path asserts that Government will pursue legislative amendments: 
to reduce workers’ vulnerability by addressing problems experienced in contract work, subcontracting, outsourcing and labour broking and by including decent work considerations in the procurement process, consistent with the electoral mandate.
In the same way, the National Development Plan identifies, in Chapter 3, the key elements for employment creation:

With regard to current government policies and programmes, the New Growth Path is government’s key programme to take the country onto a higher growth trajectory.  At its core, the New Growth Path is about creating the conditions for faster growth and employment through government investment, micro-economic reforms that lower the cost of business (and for households), competitive and equitable wage structures, and the effective unlocking of constraints to investment in specific sectors.  The proposals in this Chapter are largely consistent with these policies.  They do however cover a longer time frame and emphasis on catalysts and action steps may differ in some respects.
A critical complementarity between the New Growth Path and this plan is the need to lower costs in the economy, especially as these costs contribute towards limiting employment growth and raising costs for poor households.
  

After identifying structural challenges specific to South Africa, the National Development Plan identifies a number of implications of these challenges for South Africa.  These include the following:

· The critical importance of labour-matching services, transition support and easy access to retraining which increase the chances of achieving continuous work opportunities; and

· Because in the earlier years, as access to employment is expanded on a mass scale, a large proportion of working people will be lower paid, it is essential to reduce the cost of living in relation to food, transport, education, health and other basic services.
  

On the question of increasing wages, the National Development Plan states the following:

Rapidly rising wages do not usually precede growth acceleration – they are more likely to follow the onset of a sustained acceleration by two to five years.  This is particularly the case if the urgent focus is on access to employment opportunities for large numbers of workers, on the back of which qualitative improvements can be attained.  This is a critical trade–off that South African society has to address.  However, two qualifications should be attached to this: expanding access to new entrants should not be undertaken in a manner that lowers the working and remuneration conditions of existing employees; and the overall dispensation should include some sacrifices by management.
 

In dealing with the need for a responsive labour market the National Development Plan deals with the challenge of simultaneously expanding employment opportunities, raising living standards and reducing inequality:  

Labour relations involve buyers and sellers in a highly contested terrain.  In South Africa there are extreme income and wage inequalities.  Achieving desired social objectives is a challenge, particularly given competing interests of reducing mass unemployment, raising living standards and closing the earnings gap.  In the earlier phase of the plan, emphasise will have to be placed on mass access to jobs while maintaining standards where decent jobs already exist.

IMPORTANT FINDINGS OF THE GOVERNMENT’S 2010 REGULATORY IMPACT ASSESSMENT 
The 2010 Regulatory Impact Assessment, prepared for the Presidency and the Department of Labour, refers to the ANC’s 2009 election manifesto, which makes a commitment to regulate abuses associated with contract work, sub-contracting, outsourcing and labour broking.  It described the underlying policy objective as being: 

the need to regulate non-standard work in a way that recognises its legitimate role in a modern economy but seeks to prevent it being used as a vehicle for exploitation.  … the key factors contributing to the vulnerability of many atypical employees include employer restructuring, strategies to disguise employment, gaps and loopholes in the law, and poor enforcement.
The Regulatory Impact Assessment went on to assess the risks associated with certain proposals contained in the December 2010 draft amendment Bills, and in particular the proposition that employers should be required to contribute the same benefits and afford contract workers the same rights as enjoyed by permanent employees.  

The same policy proposal is carried forward, though in a different formulation, in the proposed new sections 198A, 198B and 198C of the LRA.  The main effects of these proposed new sections are dealt with in more detail later in these submissions.

At this stage BUSA points out that the provisions now before Parliament introduce a substantive right to equal treatment (including pay and benefits above statutory minima) for all employees in non-standard employment contracts, without the need of collective bargaining to achieve this.  A similar provision was specifically dealt with in Government’s 2010 Regulatory Impact Assessment.

The Regulatory Impact Assessment pointed out that benefit packages tend to be discretionary at firm level or are determined through collective bargaining processes, and that variation in benefit packages across firms and within firms make it very difficult to compare wages on an objective basis.  

The provision may create a disincentive to employment. Industry statistics show that a large proportion of atypical employees, particularly temporary and TES employees are young people and a significant number are new entrants to the labour market.  A provision that these employees should receive equal pay and equal benefits from the start of their employment fails to take into the account the difference in skills and experience between these employees and others who have accumulated greater experience and expertise.  There is a significant risk that such a provision will make it more difficult for first time job seekers to enter the labour market.

The Regulatory Impact Assessment also referred to the risk of a litigation floodgate, and went on to note that the purpose of an “equal pay” clause 
is not to require, as is sometimes argued, that all employees doing the same work receive the same package but to ensure that employers determine wages and other conditions of employment on a fair non-discriminatory basis.  The law should require an employer to have a rational system that applies consistently to determine the remuneration.  The employer should be able to demonstrate that differentiation is based on relevant rational and objective criteria which would include factors such as skill and experience.
 

Pay discrimination of this kind is already regulated by the provisions of section 6 of the Employment Equity Act, and further specific proposals to amend the Employment Equity Act are currently being discussed in NEDLAC to regulate this issue further in that Act.  

The 2010 Regulatory Impact Assessment also stated the following:

Fixed-term contracts are widely used at the global level as a legitimate mechanism to provide flexibility and responsiveness to changing labour force requirements, particularly on project work, and in sectors that are highly impacted by seasonality or cyclical activity.”
  

“According to the 2007 September Labour Force Survey…, just less than 60 percent of the workforce were employed in permanent positions.  Five percent, or almost 700 000 employees, were employed on a fixed term contract, while ten percent, or almost 1.4 million workers, were employed on a temporary contract.  …”

It continued as follows:

If the proposed amendment is implemented, a share of the more than 2 million workers described above will, however, have to be employed permanently, with employers incurring the time and financial costs associated with hiring these workers as permanent employees.  Workers engaged on a temporary/ fixed term contract are generally not members of the company’s medical aid and pension fund.  In converting temporary/ fixed term contracts to permanent employment contracts, an employer will have to extend these benefits to the employees involved.  This suggests an increase in the cost of doing business for employers.  A more accurate assessment of the rise in the cost of doing business therefore is dependent on the proportion of labour costs attributable to non-wage costs.  The higher these share in relative and absolute terms, clearly the greater the impact on the proposed amendments and the cost of doing business in the domestic economy.

The proposed amendment would therefore again increase the wage bill of employers.  As discussed earlier, South Africa’s wage – employment elasticity is estimated to be approximately 0.7, implying that a one percent increase in wages will be associated with a 0.7 percent decrease in employment.  In other words, for every one percent increase in an employer’s wage bill as a result of this amendment, the employer will decrease its workforce by 0.7 percent.  Overall then, the increased financial burden on employers might contribute to an increase in unemployment.

A related consequence is that employers might simply not want to employ all the current contract workers in permanent positions.  While permanent employment is expected to increase as a result of the amendment, it is likely that a proportion of contract workers will not be offered permanent positions, with a resultant decline in total employment (and therefore an increase in unemployment).  

In addition, the amendment will have other negative consequences which are difficult to quantify.  If the use of fixed term contracts is only permitted under very specific conditions, the labour market may become less fluid, as turnover could decline significantly.  Put differently, permanent employees may become locked into the workplace and this may result in an “insider - outsider” phenomenon, with permanent employees enjoying more favourable employment conditions and employers subsequently unwilling to employ “outsiders” who could be very costly, if the employer wants to or needs to reduce employment in future periods.  This outcome may also, ultimately, result in the decline in workplace productivity.

Notably, part time work did not form part of the 2010 Bills and was accordingly not addressed as part of the 2010 Regulatory Impact assessment.

Against this background, we turn to deal with the three specific concerns identified referred to earlier. BUSA has identified 20 areas of concern in the various bills – none of which were subjected to the original 2010 Regulatory Impact Analysis
. For the purposes of this submission, we will focus on three of them. In preparing this submission, BUSA commissioned an independent economic analysis of the provisions from SBP and Prof Neil Rankin of the School of Economic and Business Sciences at the University of the Witwatersrand.
EQUAL TREATMENT PROVISIONS
The amendments (Labour Relations Act s198 (1)(b), s198 (2), s198(4F)s200B(3), s200B(10), s200B (7); Basic Conditions of Employment Act S55(a)) seek to provide atypical employees, who have been engaged for longer than 6 months and who earn less than R183 000pa, with the same pay, benefits and general treatment as permanent workers. Although atypical employment in relation to labour brokers was addressed to some degree in the 2010 bills and the Regulatory Impact Assessment (RIA) – which cautioned about the impact the then proposed amendments would have on employment – the substance of the amendments were substantially different. .
This provision is not exclusively about labour broking. It now also extends to directly employed fixed term and permanent part time workers. BUSA is not opposed to measures to regulate labour brokers and to root out the abuses therein. BUSA is, however, opposed to measures that will fundamentally undermine employment of labour broker, fixed term contract and part time workers. Such atypical work has a legitimate place in the labour market, for example, in raising a firm’s productive capacity during the busier times of its business cycle. It is also true that most work created in South Africa over the past decade has been of this nature. Atypical positions are, moreover, important gateways to full-time or permanent employment.  The proposals are deeply problematic. Inadequate assessment has been made of the impact of these provisions.

The notion of equal treatment is, moreover, very broad, and to BUSA’s knowledge, not applied between atypical and standard employment anywhere else in the world. (It is worth also noting that internationally where other types of interventions dealing with labour broker and contract work are proposed, that these generally apply from 12 months, and not 6 months as proposed.) The 2010 RIA cautions that an “equal pay” clause should not be seen as mandating identical packages of benefits to all who are performing the same work, but rather that employers should determine remuneration though a fair and rational process, which may involve taking into account such matters as skills and experience. (The concept of equal pay for work of equal value is already regulated in terms of the Employment Equity Act on the basis of discrimination, with further proposals currently under consideration at NEDLAC.) The danger exists that these amendments will set off extensive litigation, as individual workers, or groups of workers, demand a very broad range of rights and treatment referenced to others. Much of this will inevitably have to be resolved before the Commission for Conciliation Mediation and Arbitration (CCMA) and then by the Labour Court. No assessment has been done on the impact of these measures on these institutions, particularly with reference to the extent of potential cases that may be referred.

It will furthermore demand more new and complex administrative systems for firms’ human resources. This will likely prove most onerous on small, new and growing businesses: these being, for the most part, those that the economy relies on to produce jobs.
These provisions will increase the costs of employment. This danger was identified in the 2010 RIA. Given the relationship between wage costs and jobs mentioned above, this implies that they will lead to job losses. The magnitude of this, and the burden of job losses, can be predicted through a look at the employment statistics. (The data used is from StatsSA’s Quarterly labour Force Survey, 2nd Quarter, 2011, analysed by Dr Neil Rankin of the University of the Witwatersrand).
Some 13m people are employed in South Africa. Their employment status with respect to the size of the employing firm and the division between part-time and full-time employees is shown in the table below.
	How many people work part-time and in what sized firms?

	Firm size
	Total

	
	0
	1
	2-4
	5-9
	10-19
	20-49
	50+
	Do not know
	All
	Excluding firms with 0 employees

	
	1,281,241
	1,239,359
	1,367,433
	1,250,234
	1,725,488
	1,905,573
	4,011,305
	471,640
	13,252,273
	11,971,032

	Part-time work

	32 hours or less

	N
	307,769
	375,250
	177,799
	90,831
	105,958
	76,076
	138,502
	36,556
	1,308,741
	1,000,972

	%
	24
	30
	13
	7
	6
	4
	3
	8
	10
	8

	28 hours or less

	N
	216,052
	314,034
	129,449
	65,224
	75,440
	51,511
	103,154
	25,612
	980,476
	764,423

	%
	17
	25
	9
	5
	4
	3
	3
	5
	7
	6


Sources: Stats SA; Prof Neil Rankin
Depending on the definition of part-time employed, between 6% and 10% of workers in South Africa are employed on a part-time basis. It is also notable that part-time employment is heavily biased towards smaller firms, both in the numbers involved and the proportions of workers employed by these firms. 
The equal treatment provisions relate to another important division in the labour force, that is, those employed permanently by their employers, and those on limited duration contracts.
	How is employment divided between limited-duration contracts and permanent employment, and across what sized firms?1

	Firm size

	
	1
	2-4
	5-9
	10-19
	20-49
	50+
	Do not know
	Total

	Number of employees by mode of employment

	Limited duration
	20,881
	79,826
	130,678
	208,521
	238,061
	471,873
	79,586
	1,229,427

	Permanent
	199,478
	332,197
	606,055
	1,061,866
	1,314,846
	3,053,109
	261,918
	6,829,469

	Unspecified
	40,922
	80,288
	98,444
	109,786
	150,247
	249,824
	50,649
	780,159

	% on limited duration2
	9
	19
	18
	16
	15
	13
	23
	15


Sources: StatsSA: Prof Neil Rankin
1. This table reflects those employees who have a written contract.

2. The proportions cited here have been calculated by excluding the “unspecified”.
Over 1.2m people – at a minimum – are on some sort of limited duration contracts. Proportionately, the available information suggests that some 15% of the workforce is employed in this way. Once again, the use of such employment is biased towards smaller firms.
The information presented on the relationship between atypical work and firm size in the above tables is significant for two interconnected reasons. Firstly, it demonstrates that part-time work is a substantial part of the contribution to employment that smaller firms are making. Secondly, it shows that part-time employment is part of small firms’ business models. It is widely recognised internationally and in South Africa that smaller businesses are the key creators of jobs – but it must be understood that does not necessarily imply full-time employment for all workers engaged. 

Differences in terms of service between part-time employees and their full-time colleagues on the one hand, and between contract and permanent employees on the other, are clearly borne out by an examination of pension and medical aid benefits provided. (It is to be noted that data on these benefits exists and can be measured, but, in practice, permanent and full-time employees enjoy many other benefits that atypical employees do not – a consideration which would further escalate personnel costs.) There is a direct correlation between the likelihood of receiving such benefits and an employee’s permanent and/or full-time status. Equally stark is the relationship between these benefits and the size of firms: full-time and permanent employees in large firms are best served by benefits overall, in relation to part-time and contract employees in similar firms and in relation to those in smaller firms. This speaks, once again, to the economics of small business: smaller firms do not have the resources to provide benefits on the scale of larger ones, and need to be particularly careful about managing their personnel costs. For many, additional costs can mean the difference between viability and closure. It should be noted that the relationship between size and benefits raises the interesting subsidiary question of whether the policy framework is conducive to the growth of firms. Successful small businesses tend to grow, and in so doing, generate employment – and tend also to be in a position to offer better terms of service. 
What does this imply for the overall labour market, should the amendments be passed?
We assume that benefits account for around 25% of the cost-to-company of the personnel expenses, and a wage elasticity of 0.7 is constant across all types of workers. Raising the costs of contract and part-time work can be expected to cause a noticeable shedding of jobs among workers so employed. The table below shows the job losses that can be expected, based on the data presented above:
	Projected job losses by firm size

	Job losses
	1
	2-4
	5-9
	10-19
	20-49
	50+
	Do not know
	Total

	Part-time1
	54,956
	22,654
	11,414
	13,202
	9,014
	18,052
	4,482
	133,774

	Limited duration
	3,654
	13,970
	22,869
	36,491
	41,661
	82,578
	13,928
	215,150


Note: Figures should add up horizontally, but may not, as each represents a calculation done from the original figures.
1. These refer to employees working 28 hours or less, in other words, more conservative figures.

The job losses projected in the table above are not necessarily cumulative, as there is likely to be some overlap between part-time and contract workers. However, this suggests that, at the very minimum, 215 150 jobs will be lost as a direct consequence of this amendment. The actual figure is likely to be in the region of a quarter of a million upwards. 
The 2010 RIA noted that the increase in labour costs would likely result in some portion of the atypical workforce gaining improved and more secure employment – some contract and part-time staff could expect their positions to be converted into full-time, indefinite jobs. However, this would be at the cost of significant numbers of other workers who would lose their jobs altogether. Those affected will, in the main, be the most vulnerable and insecure in the labour market: in particular, they are African women, particularly those with fewer skills (not educated to matric), at the beginning and end of their working lives. 
These are existing jobs that will probably be abolished or converted into far fewer full time indefinite jobs, denying an income and position in the labour market to a very substantial number of people. There will also be considerable knock-on effects, since many – if not most – of these newly redundant workers have dependents, whose livelihoods will be threatened. This is especially so given the profile of those in atypical employment, many of whom are single parents or sole-breadwinners from our poorest communities.
BUSA further wishes to point out that an attempt to enforce equal benefits will likely further aggravate the problem of youth unemployment. Many atypical employees (particularly those employed on a temporary basis) are young, and at the start of their careers. The potential consequences – a further bar on entry to the workforce – were pointed out in the 2010 RIA:   
Industry statistics show that a large proportion of atypical employees, particularly temporary and TES employees are young people and a significant number are new entrants to the labour market.  A provision that these employees should receive equal pay and equal benefits from the start of their employment fails to take into the account the difference in skills and experience between these employees and others who have accumulated greater experience and expertise. There is a significant risk that such a provision will make it more difficult for first time job seekers to enter the labour market.
At a time when the question of youth unemployment is high on the policy agenda, BUSA appeals for extensive consideration to be given to the unintended implications of these amendments before they are passed into law.

INCREASES ON ACTUAL RATES OF PAY 
The amendment (Basic Conditions of Employment Act s55(1)(4)(b)) proposes that the Minister be given the power to provide in Sectoral Determinations for increases on actual rates of pay. At present, the Minister is empowered to prescribe increases on minimum rates of pay. This is typically set at the Consumer Price Index (CPI) or CPI + a percent, which is important as it provides a crucial protection to the lowest paid workers in the country. It serves as a floor of earnings, allowing further increases to be negotiated.
This amendment was not subject to investigation in the 2010 RIA; BUSA would submit that it would be imprudent to proceed without doing so. 
Potentially, the impacts of this amendment are considerable and disruptive. Possibly most importantly, the amendment stands to undermine collective bargaining. BUSA believes, in line with the regulatory framework of our labour laws, that deciding on actual rates of pay is a matter to be resolved through negotiations between employers and unions, who are familiar with the industry circumstances and who will ultimately bear the consequences of the decision. The potential for greater ministerial intervention in this area could complicate these relationships 

The amendment does not specify any top thresholds to be governed by the minister’s determination. This is likely to have to unintended consequences of benefitting better paid workers disproportionately, and thereby to increase wage gaps. It will furthermore raise personnel costs, possibly to the extent of forcing job losses. 
It also creates incentives for businesses to keep pay offers to a minimum, as the risk exists that they will in future be obliged to raise pay regardless of employee performance or economic circumstances. Employers with whom BUSA has discussed this issue have indicated that they would be likely to attempt to safeguard themselves by keeping pay offers low. Ultimately, this will work against a decent work agenda.

The risks inherent in going ahead with this amendment can be illustrated with reference to the country’s employment elasticity. Although data on wages is somewhat scanty, we believe this to be illustrative.

We begin by identifying the number of people employed in the various selected sectors, as per the Quarterly Labour Force Survey. Next, we attempt to determine what proportion of these would be affected by these changes (this information is in the row entitled “Distribution”). This is important: CPI is assumed to be a natural increase, and a corresponding rise in wages will have no impact on employment. Since it is not entirely clear what proportion of workers would be affected, we offer three sets of assumptions: that 25% of employees earn above the minimum, that 50%  of employees earn above the minimum, and that 75% of employees earn above the minimum. We then calculate job losses based on a mandatory increase of CPI+1%, CPI+2% and CPI+3%.
	Magnitude of employment losses as a result of mandatory increases on actual pay

	Assumption of increase
	CPI+1
	CPI+2
	CPI+3

	Distribution
	75
	50
	25
	75
	50
	25
	75
	50
	25

	Sector
	N

	Farm workers
	548,410
	2,879
	1,919
	960
	5,758
	3,839
	1,919
	8,637
	5,758
	2,879

	Domestic servants
	1,130,668
	5,936
	3,957
	1,979
	11,872
	7,915
	3,957
	17,808
	11,872
	5,936

	Civil engineering
	695,676
	3,652
	2,435
	1,217
	7,305
	4,870
	2,435
	10,957
	7,305
	3,652

	Wholesale and retail
	2,967,150
	15,578
	10,385
	5,193
	31,155
	20,770
	10,385
	46,733
	31,155
	15,578

	Forestry
	46,355
	243
	162
	81
	487
	324
	162
	730
	487
	243

	Private security
	801,510
	4,208
	2,805
	1,403
	8,416
	5,611
	2,805
	12,624
	8,416
	4,208

	Taxi industry
	486,732
	2,555
	1,704
	852
	5,111
	3,407
	1,704
	7,666
	5,111
	2,555

	Total
	
	35,052
	23,368
	11,684
	70,103
	46,736
	23,368
	105,155
	70,103
	35,052


Sources: Stats SA; Prof Neil Rankin
The implications of the above are that, within these sectors, we can expect a cumulative loss of between 11,684 and 105,155 jobs. It is important to note that these figures do not measure all work in the economy: such an analysis would definitely increase the totals. Moreover, this would not be a once-off loss of jobs; it would repeat (at some rate) every time such a determination was made. In other words, this intervention stands to introduce a recurring mechanism within the economy that will have the unintended consequence of regularly destroying jobs.
Finally, it is not apparent what the motivation for this amendment is. Its motivation seems to be that it is unfair for those earning above the minimum wage are not accorded minimum increases. When matched against the possibility that this could actually cost the economy jobs, this is an unconvincing policy driver. It should always be borne in mind that an optimal policy outcome is one which achieves a desirable goal with a minimum of disruption to the efficient and effective operation of the system as a whole. Worthy goals may come at a price that is simply counter-productive. Good policy and good legislation needs to be underpinned by a clear understanding of its consequences, and therefore it is imperative that this be subjected to a comprehensive RIA to determine the extent to which its proposed benefits can reasonably be expected to materialise, and whether the costs imposed on the economy to do so can be justified.
REPRESENTATION THRESHOLDS FOR MINORITY TRADE UNIONS AND REPRESENTATIVE PARTIES 
The amendments (Labour Relations Act, s21 (18)(5), s21, s32(5A),s43(3);Basic Condition of Employment Act S55(o), S55(p)) propose extending the rights of minority unions. Certain elements – s43 (3), S55 (o), S55 (p) – were included in the 2010 bill, but neither these nor the others were subjected to an RIA. 
The current Labour Relations Act provides for a progression towards greater organisational rights, thus incentivising higher levels of organisation, and promoting strong majority trade unions. For business, this has the benefit of a strong negotiating partner that can carry a mandate, and also reduces the administrative burden and potential conflict arising from a proliferation of trade unions. 

Likewise, the current Labour Relations Act promotes the ‘majority rules’ provision for centralised bargaining, only allowing for extension of majority agreements in very limited circumstances and only permitting  wage and terms and conditions of employment negotiations for Bargaining Councils that have established thresholds of representivity. 

The proposals on s18 threshold of representivity, s21 organisational rights, s32 extension of minority collective agreements, s43 statutory councils of the LRA to set thresholds for access and stop order rights for a sector run counter to the above principles. They hold the potential, in the long run to weaken, rather than strengthen collective bargaining. The Department has indicated that the policy objectives of these proposals are to facilitate easier access to organisational rights, and provide for easier extension of agreements and increase powers of statutory councils. BUSA believes that the new amendments are not supportive of these objectives and will instead create complexity and industrial conflict. Extension of agreements where there is less than the majority could have a negative impact on the cost of employment, will undermine stability of collective bargaining system and existing collective agreements in the labour market.

South Africa’s industrial relations regime is predicated on the belief that the industrial peace and cooperation is best secured by negotiations to produce a win-win situation between the social partners. To this end, strong parties, able to carry a mandate, are necessary and promoted through a general recognition of the “majority rules” provision. 
The amendments work against this. By lowering the thresholds for representation, smaller and poorly organised unions are able to participate in bargaining at a level at which they are at present not entitled. It lowers the incentives for responsible, professional and disciplined unionism, and increases the incentives for brinkmanship, opportunism and industrial conflict. Indeed, it holds potential not only to generate conflict between business and labour, but between different unions.
 OTHER SERIOUS CONCERNS WITH THE PROPOSALS
Although BUSA does not deal with all of the difficulties with the proposals in the same detail, and has not yet been able to initiate its own impact assessment (in relation to the cost and complexity of doing business, and corresponding cost of employment and job losses) in relation to these other proposals, the key further concerns are identified below.

Extension of Minority Agreements to non-parties(LRA) – Amendments to s32(5A) permit extension of minority agreements to non-parties, and s 43(3) provides that unrepresentative Statutory Councils can determine wages and terms of employment. Both these provisions undermine workplace democracy and enable the minority to impose their agreements on the majority. 

Limitations and Risks on Restructuring and Retrenchment (LRA) – Changes in relation to s187 and s198A of the Labour Relations Act pose considerable risk and challenges to employers wishing to embark on restructuring on large retrenchment exercises. These provisions impact fundamentally on the ability of business to adapt and adjust to changing market conditions and respond to competitive forces. 

Picketing Rules to Apply to Third Parties(LRA) – s69(6)(a) provides for third parties to be included in picketing rules. We regard this as problematic as unrelated 3rd parties cannot be regulated under the Labour Relations Act as there is no employment relationship with them. 

Non-standard Employment Time Periods and TES deeming provisions (LRA) – While the equal treatment provisions dealt with extensively above are of fundamental concern. There are additional provisions in s198 which undermine business flexibility, effectiveness and competitiveness. The 6 month threshold is too low in relation to business reality. In addition, TES deeming provisions are unclear and impossible to apply. 

Prohibited Conduct (BCEA) – These provisions, designed to prevent the practice of requiring employees to purchase goods from the employer under circumstances of duress potentially extend broader to a prohibition on compulsory provision of benefits such as retirement and healthcare. 

Sectoral Determinations to set Thresholds for Organisational Rights (BCEA)- Contrary to the provisions of the current legislation which leaves matters of organisational rights to the parties, failing which the CCMA on the exercise of a considered discretion, the amendment to s55(o) proposes to set sector thresholds for certain organisational rights in contradiction to any other negotiated or CCMA imposed award. 

Compliance and Enforcement: Strengthening the power of the Inspectorate (BCEA) - The amendments proposed to sections 68 – 73 of the Basic Conditions of Employment Amendment Bill are stated to be intended to remove bottlenecks and delays in the enforcement process.  They are, however, to a material extent counter-productive, and will not achieve the intended outcome. The proposals will have little positive impact on improving compliance, and will result in costly legal processes that will take much longer to conclude. BUSA reiterates the point made that compliance cannot be achieved through punitive measures and burdening the Labour Court.  What is required, and is strongly supported by the jointly agreed Decent Work Country Programme, is strengthening the capacity of the inspectorate.

The labour inspection services need to be professionalised. Currently the inspectorate has limited resources with approximately 1000 inspectors. It is currently not required that labour inspectors should have relevant qualifications that will enable them to interpret compliance requirements in the workplace. Therefore, to give these inspectors the discretion to decide on suitable remedies is problematic.

The approach adopted is likely to lead to more cumbersome processes with the impact on the inspectorate, the Labour Court and employers being unknown. With regard to the proposed amendment to s68, BUSA believes that labour inspectors should be obliged to attempt to secure an undertaking from the employer. This is the current position in the law.  It is not acceptable that this step be made voluntary. The written undertaking is in line with the inspectorate’s mandate to promote compliance and educate employers and employees about their rights and obligations. Government has insufficiently motivated why they wish to make this obligation voluntary. 
Government has proposed, through a separate Nedlac process, ratification of ILO Convention 81 on inspection services in order to promote the professionalization of the inspectorate and build capacity. Business supports the ratification as part of professionalising the inspection services. To ensure an inspectorate service that is professionalised and better resourced and capacitated, BUSA suggests that the law should: 

· provide for criteria for appointment of suitably qualified inspectors;
· introduce a Nedlac negotiated code of conduct and guidelines for inspectors;

· establish grounds for removal of inspectors e.g. serious misconduct, incapacity, material violation of the code; and disclosure of confidential information; and
· create the mechanism for an independent inspectorate. 

We believe that measures proposed to improve compliance and enforcement remain punitive. The proposed amendments go way beyond preventing abusive practices, and actually interfere with the flexibility of daily business operations and practices, which is an important factor in making business more competitive.
POSITIVE ASPECTS OF THE PROPOSALS 

There are a number of areas in which the proposals enjoy BUSA’s strong support.  

BUSA welcomes the proposed amendments in the BCEA dealing with the prohibition and regulation of child labour and the extension to cover all work by children and not only work by children as employees and that the amendments will align the BCEA with international law obligations in terms of the ILO Convention 182 on the Worst Forms of Child Labour. 

The proposals introduce a number of important and positive changes to the dispute resolution system that should enhance access to justice within the CCMA, improve the functioning of the CCMA, and consolidate the Labour Court, including by equating the tenure of its Judges to that of High Court judges.  There are still a number of concerns about the impact of changes to the dispute resolution system on small and medium enterprises.  These concerns include, for example, certain aspects of the amendments proposed to section 145 (dealing with the payment of security pending review applications).  But the changes proposed to the dispute resolution system can, in large measure, enjoy BUSA’s support, including those changes that lead to more streamlined measures of by which workers may enforce arbitration awards in their favour, and changes to the pre-dismissal arbitration regime.

Another change that will improve the efficiency of business and facilitate workplace change is the proposed relaxation of dismissal protection for highly paid executives.  Although the principle enjoys BUSA support, the current proposal could be improved by adopting a slightly different approach (for example by capping compensation and excluding a presumption in favour of reinstatement of high paid executives) which may be less likely to attract constitutional criticism than the current formulation of this proposal.

Granting additional powers to the Labour Court to supervise and intervene in unlawful industrial action has become crucial during the increasingly volatile and violent action that has accompanied otherwise legitimate industrial action in recent years. Strike related violence, including essential services workers that go on unlawful strike action, has a massive impact on the lives of employees, citizens and the reputation of the labour market and the country’s ability to attract investment. Strike violence puts unlawful pressure on the employer to concede to unaffordable demands, thereby having a negative impact on competitiveness. This has been evident in recent strikes that have become violent. There is currently no way to suspend or bring to an end violent strike action which leaves employers and Government without any mechanism to protect employees and innocent bystanders from the impact of unconstitutional and violent strike action.

The overall impact of this tendency on the stability of the labour market and its cost to the economy as a whole has been incalculable.  For that reason, while BUSA could support certain technical changes to what has been proposed in this area, BUSA strongly supports the proposed amendments to section 69 of the LRA in particular, even though these do not include a series of further changes proposed by BUSA during the NEDLAC process.
THE WAY FORWARD 
BUSA reiterates its commitment to a fair, credible and efficient system of industrial relations. We believe that this is crucial both for the legitimate protection of the workforce, and for the success of business, both individually and collectively as a sector. We are concerned that the amendments under consideration undermine such a system. 
Good policy and laws must be based on a thorough and considered evaluation of empirical evidence. This is best practice and the preferred route for legislation in South Africa. The failure to base these amendments on proper, applicable RIAs is a fundamental flaw. Our projections demonstrate how problematic and potentially damaging they may be. 
We wish to note once again that the three examples discussed in detail in this submission represent a sample of our concerns only. There are 17 more areas of substantive concern, reflected in the table attached to these submissions. There is a real danger that each of these could make a contribution to the loss of jobs, the foreclosure of economic opportunities and the disruption of the labour relations regime. Cumulatively, the result could be far more severe than what has been outlined here.

BUSA believes that amendments to our labour relations regime should improve it for all parties. This can only be achieved by a thorough investigation of options to achieve the envisaged goals, as well as a hard assessment of the costs associated with achieving this. We appeal to government to postpone work on the bills until such RIAs have been conducted, so that government can act on the strength of a proper understanding of the potential impact of these changes on the economy, as well as their alignment to national development goals.
In summary, BUSA does not believe that the Labour Relations Amendment Bill and the Basic Condition of Employment Amendment Bill as presently formulated are ready for Parliament. There are significant areas of disagreement and we believe that there are better options to achieve the policy objectives. 

The 2010 Regulatory Impact Assessment conducted on certain aspects of the previously formulated proposals identified very serious concerns that appear to have been ignored.  It is very clear that further work is required. 

CONCLUSION
In order to promote labour intensity and employment, we need an attractive environment for employers to do business. BUSA is not, at any time, suggesting that this should be at the expense of the objective of decent work.  It is, however, suggesting that employment should not be so costly, so onerous and so risky that any reasonable employer would be hesitant to employ. 

Business is committed to a partnership with Government that produces as strong economy, with sustainable enterprises that create employment. It is crucial to protect and grow jobs.

The policy choices taken in the 2012 Bills have resulted in a high level of disagreement, which we estimate overall to be at approximately 70% on the substantive issues.  For social partnership – it is unfortunate that the manner of engagement has been, in our view, contrary to the objective of social dialogue, which is to promote understanding and find better solutions, with higher levels of buy-in.  Instead, much of the engagement at NEDLAC has undermined the levels of trust, respect and co-operation necessary between the social partners. This places at risk the country’s ability to achieve its employment targets and the cohesion between social partners. 

BUSA remains committed to engaging with Government at all levels. It is imperative that there is support for the effective regulation of the labour market and that this takes place in a manner that is less harmful to the country’s job-creation objectives, business and to the economy as a whole. 

BUSA and its members would welcome the opportunity to address the Portfolio Committee on Labour in more detail on the issues identified in this submission.
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� The 20 areas of Concern are outlined below. 


Original Bill 17 Dec 2010 (prior to which initial RIA was conducted)�
2012 Bill Submitted to Parliament�
�
No amendment proposed in Labour Relations Amendment Bill


Provision in Employment Equity Amendment Bill confined to discrimination on prohibited grounds.�
S198C  and s198D Part time employees earning under the earnings threshold and after 6 months of employment are to be treated equally to full time employees


�
�
S200B employee must be employed permanently unless otherwise justified�
S198B Fixed term contracts in excess of 6 months have numerous restrictions. The time period is restricted.  �
�
No amendment proposed


S32 of BCE Amendment Bill proposed equal benefits only�
S198B and s198D Fixed term contract employees over 6 months to be treated equally to indefinite employees. �
�
No provision in Labour Relations Amendment Bill�
S198 One week remuneration per year of service to be paid to employees engaged in a fixed term contract for a genuine project.  �
�
S198 was repealed





S 200C employee has recourse against employer and client company�
S 198A -  6 month threshold on labour broker employment after which employee is deemed to be employee of the client. The 6 month period should be longer, and joint and several liability should apply rather than the deeming provision.�
�
S 198 was repealed�
S198A Application of Labour Broker provisions to entire LRA, rather than Chapter 8 only thereby deeming the employee of the labour broker to be an employee of the client for the purpose of organisational rights and strike action.�
�
S198 was repealed�
S198A and s198D Temporary employment service employee must be treated on the whole not less favourably than an equivalent employee of the client. �
�
No amendment proposed�
Can S55(a) of BCEA Provides that the ECC can prohibit the use of labour brokers or sub-contracting.�
�
No amendment proposed�
S 187 Restriction on retrenchments for operational requirements by expanding the grounds for automatically unfair dismissals.�
�
No amendment proposed�
S189A  More onerous provisions in relation to large retrenchments.�
�
Similar amendment proposed, not subjected to RIA


�
S55(1)(4)(b) of BCEA Sectoral determinations may provide for minimum increases on actual rates of remuneration. This will result in much higher wage costs where employees are paid above the minimum prescribed rate. �
�
No amendment proposed


�
S145  (7) and (8) 24 months security required to be paid by an employer pending review of a matter. �
�
No amendment proposed�
s21(8)(v) A person determining whether a trade union is representative must take into account the extent to which employees are from labour brokers, part time and fixed term employees. This will make it easier for the union to gain organisational rights at lower thresholds of representivity.�
�
No amendment proposed�
S21 Easier access to previously majority trade union rights under s21 on trade union official leave and access to information.�
�
No amendment proposed








Contained as is in the 2010 text, not subjected to RIA


�
S32(5A) When the Minister considers extension of Bargaining Council minority agreements, the Minister can take into account the extent to which employees are employed by labour brokers, on fixed term or part time contracts. 


S43(3) Providing that any matter, including negotiation of wages and terms conditions of employment, can now be agreed upon by a Statutory Council.�
�
Similar provision in Amendment Bill, not subjected to RIA


�
S55(o) of BCEA Provides for the ECC can set thresholds in a sector for organisational rights of access and subscriptions in a sector, regardless of the agreement in the workplace.  �
�
Wording changed�
S 55(p) Labour tenants rights �
�
Repealed s68-73 in entirety�
S69 BCEA Removal of compulsory undertakings and removal of employers’ right to object and engage upon compliance orders. �
�
No provisions proposed�
S69(6)(a) Picketing rules may apply to third parties who are not employers.�
�
No provisions proposed�
Watered down provisions by Government that fail to restrain strike violence adequately (including Essential Services)


Rejection of proposal that dismissal of workers in essential services that go on strike should be automatically fair.


Weak provisions on compliance and enforcement.�
�
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