 
[image: image2.jpg]



JULY 2012

COMMENTS ON THE LABOUR RELATIONS AMENDMENT BILL

AND

BASIC CONDITIONS OF EMPLOYMENT AMENDMENT BILL

Introductory Remarks
The New Growth Path places “Decent Work” at the centre of economic policy. The need to encourage Foreign Direct Investment (FDI) and job creation make it imperative that the legislative regime in South Africa supports these objectives.

In November 2010 the Minister of Economic Development stated the aim of creating 5 million jobs by 2020. We are now in the second half of 2012 and we are already falling far short of achieving this objective. These jobs are predicated to be “decent work”. The International Labour Organisation definition of “decent work” has been endorsed by the international community as being productive work for women and men in conditions of freedom, equity, security and human dignity. However SACCI fears that the creation of decent work in terms of the ILO definition is likely to be thwarted by the implementation of the more stringent labour requirements in terms of the proposed Bills before the committee. 

SACCI supports the concept of decent work and regards exploitation of workers as totally unacceptable. It is therefore important that appropriate checks and balances are in place in the labour legislation and that employment is encouraged by labour legislation. If the job creation targets and economic growth are to be realised business must be able to operate in a conducive regulatory environment. The current labour regime makes it difficult for business to contribute meaningfully to the achievement of these objectives as the risks involved in employment cause employers to err on the side of caution when decisions regarding increasing the workforce are made. 
South Africa’s ability to create jobs and grow its economy is heavily dependent on the labour market regulatory regime. In general, this regime has tended to protect workers’ from exploitation. But unfortunately it has restricted job creation and resulted in a fundamentally stagnant labour market. The labour market should be dynamic and flexible. Employees must be able to improve their skills, market their services to the entire economy and negotiate better remuneration from their employers. A flexible regime, from a regulatory perspective, must allow for easier staff turnover.  An employer should be able, within reasonable parameters, to employ workers without the risk of not being able to easily cut back on redundant staff if it becomes an operational imperative. 
The subtext of the current and proposed labour legislation seems to assume that most workers will not be able to improve their marketability through experience and up-skilling. The logical outcome is that individuals lucky enough to have jobs must receive as much protection as possible against dismissal and receive minimum wages, despite the obvious adverse effects that this has on job-seekers. SACCI therefore advocates a far more dynamic labour market if unemployment is to be reduced. 

SACCI believes that workers must be protected against exploitation and that older workers must have security of employment, but these are largely design issues and can be achieved in a flexible labour environment.  
Comments on the Labour Relations Amendment Bill
Section 21:
Anecdotal evidence suggests that labour unions are inadequately equipped to register temporarily employed workers and that the increased usage of temporary employment services has therefore had a negative impact on trade union membership. Seen in this context, the primary motive for the amendment to Section 21 of the Act appears to be an attempt to protect trade unions. However, in considering this proposal, the additional costs of doing business and the nature of the business should also be considered. 

This proposed amendment provides for the granting of rights to a labour union, as a result of arbitration, where it does not have as members the majority of employees in a workplace. However, the constitutional rights of association of individuals must be respected, and the rights of the union must be limited to those employees who are its members. The inclusion of temporary workers in considering the awarding of organisational rights would ease the granting of organisational rights to a union with a minority share of membership. SACCI believes that the awarding of organisational rights to trade unions without a majority share would be undemocratic as a small minority would be able to impose an additional cost on the business. Small and medium enterprises would have to face increased costs as they would have to bear the cost of union activities even when the majority of the workforce feels it is unnecessary to have union membership. SACCI sees this proposal as being motivated to protect unions, rather than workers since the amendments appear to favour the establishment of trade unions in all businesses in South Africa. SACCI therefore believes that in order to ensure equity Section 21(b)(i) of Act 66 should not be deleted. SACCI also believes that the proposed amendments to Section 21 should only apply to workplaces where no trade union has organisational rights and that the majority principle in awarding organisational rights must remain.
Section 32:
In principle SACCI supports the amendments to Section 32 regarding the extension or limitation of collective agreements by bargaining councils on the basis that it provides the checks and balances and presents tests for representativeness with which business is comfortable. SACCI proposes that in order to establish a consequent test for representativeness, the amendments to section 49 include the consideration by the registrar of temporary employees. 
SACCI also supports the proposed the extension of bargaining council autonomy to set resolution levies and fees in principle, but we are concerned that the payment of dispute resolution fee may prove burdensome on business, particularly on small and medium enterprises. 
Section 64:
SACCI welcomes the amendments to Section 64 that requires trade unions to hold a ballot and tally a majority in favour of a strike or lock-out which must be independently certified before such decisions may be taken. SACCI also welcomes the inclusion of private agencies to certify the balloting process. This will ensure that trade unions act in the best interest of their members and in a transparent and in a democratic fashion. South Africa has unfortunately experienced many incidences of intimidation within unions, so the inclusion of the certification requirement should create the correct policing mechanism to mitigate intimidation. However, the onus must remain on the Department of Labour to ensure that the private agencies execute their duties in a transparent and ethical manner
SACCI welcomes the overt prohibition against a material breach of a picketing agreement which should lower the potential of intimidation of trade union members and of others not involved in the strike action and the destruction of property and other damage to stakeholders. However, what constitutes “material damage” should be clarified.
Section 69:
The extension of picketing rights to unrelated third parties as proposed in  the amendment to Section 69 is concerning as it would confer substantial costs on business. Particularly worrying is the potential impact that this could have on retail and manufacturing as these sectors employ a significant percentage of formal workers in South Africa. This provision has the potential to reduce the efficiency gains and synergies realised in, for example, the retail sector by means of shared property or shopping malls. 
The extension in the scope of the CCMA’s operations to provide assistance of an administrative nature to an employee earning less than the prescribed threshold in terms of the proposed amendment to Section 69 will have a significant impact on the fiscus. This must be taken into consideration. In the absence of proper provisions to resource such operations, the amendment cannot be supported. Further, the amendment that proposes that the CCMA assist in the serving of documents and the enforcing of arbitration awards places the CCMA at risk of losing its role as an impartial and independent body. If employers are to lose confidence in the CCMA this could result in the erosion of labour peace.
Section 70:
The clarification of the work and composition of the essential services committee in terms of the amendments to section 70 and insertion of sections 70A – 70F is welcome as is the requirement to include inputs from key constituencies.  However there is a likelihood that the members of the panel tasked with making a determination could consist of stakeholders of only one constituency. SACCI proposes that this loophole be closed in order to have a consistent approach to the of adjudication essential service disputes. 
Section 145:
SACCI recognises that the objective of the proposed amendment to Section 145 is to provide security in the event of a legal dispute and is based on the principle that the counterparty must be protected against frivolous litigation. However, should the security requirement stop parties from entering litigation it would be fruitless. There needs to be a balance and the posting of security should not be a complete disincentive to taking legal action. There must therefore be a correlation between the possible legal costs in dispute and the security needed. The default requirement that an employer post the equivalent of 24 months of salary in an application for a review of an arbitration finding introduced through section 145(8)(a) will make it near impossible for an employer to apply for a review because it will impose significant strain on the finances and cash flow of the business. It is likely that section 145(8)(a) will fail constitutional muster if it should be put before the  Constitutional Court. 
Apart from the legal considerations there is a potential negative impact that employers may be loath to expand their workforce because the financial risk associated with dismissal of an employee will increase significantly. 

SACCI therefore proposes that the proposed amendment to section 145(8)(a) of Act 66 of 1995 be deleted. 
Section 150:
The proposed amendment to section 150(1)(b) is of concern to SACCI as conciliation is, and should always be, a voluntary process between disputing parties. Public interest should not be used as a pretext to compel parties into an involuntary conciliation. In addition the concept of public interest is subject to different interpretations. SACCI believes that this amendment has the potential to impact negatively on the reputation of the CCMA as an independent party.
Section 186:
The amendments to Section 186 will significantly curtail temporary employment services and have the potential to terminate the industry. The existing operational flexibility associated with temporary employment will be erased by the possibility that a contract employee will be able to sue for unfair dismissal due to a reasonable expectation of contract renewal or permanent employment. The general grounds for such a reasonable expectation will have to be found in legal precedent and the courts will have to develop the jurisprudence. However, the legal uncertainty in the short term and possibly even over the long term will affect temporary employer confidence. SACCI believes that “reasonable expectation” needs to be qualified in functional terms in order provide a fair balance and legal certainty. SACCI believes that reasonable expectation should consist, for example, of an overt declaration by the TES employer that the contract will be renewed. Such parameters would prove to be to the benefit of temporary employees above the current situation as they would be able to accurately gauge their future prospects at a TES employer rather than having to rely on a presently undefined “expectation”. Since the proposed amendments in Clauses 38, makes the user of a temporary employment service liable for unfair dismissal, a definitive set of circumstances covering reasonable expectation is warranted. 
Section 188:
SACCI welcomes the insertion of Section 188B as a way to improve the dynamism in the labour market. This is recognition that there is a need for at least a part of the labour market to be dynamic and more flexible. This is a promising step forward. However, SACCI believes that the cut-off salary should be set at a lower level. 
Section 189:
SACCI believes that the current regime provides adequate protection against unfair dismissal for employees, and that in many cases, the employer is at a disadvantage. SACCI further believes that the deletion of Subsection (19) of Section 189A of Act 66 will make it even more difficult for employers to dismiss staff, no matter for what reason. SACCI recommends that Subsection (19) of Section 189A of Act 66 of 1996 be retained.
Section 191:
The proposed amendments to Section 191 of Act 66 of 1995 increases the application of the section beyond its original intention, namely to guard against potential abuses of section 189. It is extended to apply to companies with less than 10 employees where a section 189 operational requirement dismissal has been made. According to the explanatory memorandum the expansion of Section 191 is “aimed at providing cheaper and less formal adjudication in these circumstances.” The logic behind this explanation is unsure because the amendments in fact create an additional possibility of legal challenge that may be submitted to either arbitration or the labour court. There is therefore no real link between providing cheaper and less formal adjudication and providing an additional legal challenge to the operational decisions of a business.
The inclusion of an employer with less than ten employees as a ground for referral is also counter to the attempt to protect against the selective application and abuse of section 189 dismissals as provided for in section 191. It seems that the intention of section 191 is to guard against instances where a larger company dismisses employees under the pretext of operational requirements. The application of this provision to a small company will be  onerous as  the expenses of one less employee in  a large business is much less than in a firm that employs less than 10 employees.

SACCI requests that companies with fewer than 10 employees to be given a default exemption from referral. The onus could be placed on the side of the aggrieved employee to show why the referral against the small firm should continue

Section 198:
SACCI notes that Section 198A(4) provides that the termination of a temporary employment service in order to avoid section 198A(3)(b) is regarded as dismissal. This subsection will make it possible for a worker to allege dismissal even if the original intention of the service provider was too assign the worker to the client for less than 6 months. There is also no mention of which party carries the burden of proof and what set of conditions would normally be associated with the avoidance of such a purpose. Thus section 198A(4) destroys any legal certainty as to whether an employee is in fact temporary or not. SACCI proposes that Section 198A(4) be deleted or an exhaustive list of necessary conditions for creating a rebuttable presumption of attempt to avoid subsection (3)(b) be inserted. 
The proposed Section 198A(5) is problematic for an employer since the onus is now placed on the employer to show why an employee is treated differently than a section 198A(3)(b) deemed employee, even though  section 198D(2) does provide that seniority, merit and productivity may be used as reasons for differentiating compensation between employees. Unfortunately, these considerations would still need to be proved by the employer and might entail remuneration determination systems that are both costly to implement and maintain. 
In general SACCI is concerned with the relatively low benchmark of six months before a temporary employee is deemed a permanent employee. There are many instances where temporary employees may be required for a specific project, albeit that this will be allowed if specifically agreed on in under such special circumstance. This type of regulation against temporary employment has the potential to lower employment and increase mechanisation and other labour saving activities for local businesses. The proposal could also limit the potential for unemployed workers to gain some experience as temporary employees. However, SACCI welcomes the provision in section 198B(2)(b) that excludes a work agreement from a fixed term contract limitation of 6 months  if the employer employs less than 10 employees or less than 50 employees and if the business has been in operation for less than two years.

The provision in Section 198B(10) read with Subsection 11 will be onerous, and will increase the cost of doing business. It may discourage employment and job creation.   SACCI therefore believes that the amount should be significantly lowered. 
Comments on the Basic conditions of Employment Amendment Bill
Sections 33 and 43-47:
SACCI supports the proposed insertion of section 33A and sections 43, 44, 45, 46 and 47 dealing with the prohibition and regulation of work by children with some amendments. However, there are legitimate cases and industries where children are used and earn an income. The advertising industry and the modelling industry are two examples. It is unclear the proposed whether the proposed amendment to Section 43 (2) will permit children to work under certain circumstances. Sections 43 (1) and 43 (2) appear to contradict each other, section 43(1) prohibiting employment, and section 43 (2) seemingly allowing it. SACCI believes that a clear understanding of what is and what is not permissible is required. 

As the proposed amendment of Section 45 appears to permit the employment of children SACCI suggests that Section 43 be amended to make provision for children to be employed in certain industries and under certain conditions particularly since the proposed amendment of section 45 of Act 75 of 1997: Medical Examinations, also assumes that children may be employed which contradicts amendment of Section 43. 

Section 55:
SACCI is concerned that the proposed  amendment to Section 55 in terms of  Clause 8(c) could have unintended consequences which could include frustrating of the goals of social mobility and increased incomes to minimum wage earners despite its prima facie intention to do so. The traditional interaction between employer and employee in terms of rewards could largely fall away and act as a disincentive for hard work on the part of the employee. This is diametrically opposed to the notion of a dynamic labour market. 

Small business by its very nature does not have the capacity to provide all necessary services in-house. By providing the Minister with the power to prohibit the practice of subcontracting the risk to job creation is significant. While the Minister might look at instances where workers might be better off not sub-contracting, the risk return of “working for oneself” is the most  sustainable way to grow the SME base in South Africa and to effectively reduce unemployment. Globally, task-based work and piecework provide incomes for individuals. 
While SACCI understands that the proposed amendments to Section 55 of the Act are intended to apply to situations where unionisation is difficult and where a more flexible threshold may facilitate unionisation within a sector or area, SACCI appeals for the threshold to be set at a level that will preclude union activity within a business that will significantly intrude on the rights of companies to conduct business. For this reason, SACCI believes that the majority principle must remain so as to prohibit the imposition of additional and unnecessary costs to the employer, particularly SMEs.

Furthermore, SACCI regards the proposed amendments as centralising decision making in the labour market which reduces flexibility in the market. There is also the possibility that the proposed amendments will undo negotiated agreements reached between employers and employees in a specific company or sector. There could be a negative impact on instances where the outcomes are more conducive to employment creation due to responsiveness to specific workplace conditions, rather than being forced onto an employer from the office of the Minister. This provision also calls into question the necessity of labour unions, as the Minister would be able to set wages.  SACCI does not therefore support this amendment. 
Section 68:
While SACCI supports the process proposed in the amendment to section 68, we would argue for an amendment of Section 71 by increasing the time limit for objection to 40 days from 21 days.
Sections 71 and 72:
SACCI is concerned that the provision for an employer to object in terms of Section 71 of the principle Act in terms of the amendment to Section 69 is removed. SACCI believes that this provision must be retained.
In order to promote the sustainability of enterprises and to ensure global competitiveness of South African businesses, particularly small and medium enterprises, the cost of doing business must be kept as low as possible. SACCI is therefore concerned that in terms of the proposed amendment to section 71 and 72 of the Act, the right of the employer to lodge objections with the Director -General concerning a compliance order are removed and any objections that employers have to compliance orders will now be adjudicated by the Labour Court. This will increase the costs of the appeals process since administrative issues that could be dealt with by the department, will now be dealt with in the courts system. SACCI is also concerned that the criminal justice system which is already overburdened will not be in a position to adjudicate cases which may be brought to them in a speedy fashion. 
It is also with concern that SACCI notes that no provision is made in the event that the ruling is in favour of the employer. SACCI believes that an employer is equally entitled to receive compensation in such cases. The Labour Court must be empowered to issue orders in favour of employers as well as employees.
SACCI does not support the deletion of these sections of the principle act and consequently the sequential changes must be made to Sections 74, 75 and 77 of the principle Act. Instead, SACCI believes that current labour legislation should be more efficiently implemented through the CCMA. Should this provision be implemented, CCMA referrals will be characterized by an unprecedented increase with negative consequences to all stakeholders with a concurrent negative impact on service delivery in general. 
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