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1. Introduction to Forestry South Africa

Forestry South Africa (FSA) is an Association which represents the interests of its members in particular and the promotion and wellbeing of the South African commercial Forestry Industry in general. Although voluntary in its nature, FSA’s membership includes all 9 corporate timber companies, including their subsidiaries, operating in South Africa, 1 100 commercial timber farmers and over 20 000 emergent black timber growers. This membership represents over 90% of the Industry as a whole and virtually all the private sector involved in the Industry. Due to this representivity, FSA is viewed by both Government and the Private Sector as the body which represents the South African Forestry Industry.
FSA is involved in a host of areas such as research, education and training, water and environmental affairs, business development and transport. This submission, for which we are grateful of the opportunity to be able to make, is made on behalf of the South African Forestry Industry by Forestry South Africa’s Human Resources Committee. 
The Forest Sector (forestry and downstream processing) employs some 170 000 people directly. Of this, no less than 70 000 are employed in the Forestry Industry. Once indirect jobs and dependents are taken into account, it is estimated that around two million people rely in some way or another on the Forestry Industry for their wellbeing. As a result, labour issues are viewed by the Industry as being of crucial importance. 

Comments and recommendations have only been made in respect of those issues which are of a concern to us.
2. General Comments Covering Both Bills

FSA fully supports the Government’s overall objectives of reducing unemployment, creating more jobs, free of exploitation and creating sustainable livelihoods. We are, however, concerned about certain specific aspects of the Bills which we believe will have negative intended and unintended consequences.   
Although the Government and Cosatu would claim that labour legislation in South Africa is not “inflexible”, those who actually employ people have a different perspective (which is also borne out by certain international benchmarking surveys). This is demonstrated by the number of jobs lost in the formal sector of the economy during the ongoing downturn in global economic activity since 2008 and employers’ general reluctance to hire permanent employees when trading conditions improve or are good (because it is difficult to shed workers when trading conditions deteriorate). Given the structural unemployment problem that exists in South Africa, is it sensible to make labour laws even more inflexible? In our view, it is not.
The Government states that it wants to create “more jobs, decent work and sustainable livelihoods” and indeed, this objective is contained in the New Growth Path through the highly ambitious target to create 5 million jobs within the next 10 years. FSA fully supports these goals. However, it needs to be realised that jobs simply cannot be legislated, coerced or wished into existence.  There is only one way that a meaningful increase in employment can be achieved and that is through solid and consistently good economic growth.  One of the prerequisites for this to happen is for there to be a legislative, regulatory and policy environment that is conducive to improving competitiveness to business growth. Would the proposed amendments to the labour laws have a positive impact on creating such an environment? In our view, they would not.

Businesses create jobs, not Governments and certainly not Trade Unions. In order to increase employment, businesses need to be willing and even encouraged or incentivised to hire more people. Would the proposed amendments to the labour laws encourage employers to hire more workers? In our view, they would actually act as a disincentive to do so.  

Over the years Government has become increasingly interventionist in the economy (the “developmental state”) which has, amongst other things, resulted in a huge amount of new legislation and regulations being promulgated which in turn have increased red tape and, as a result, increased the cost of doing business. International experience and research suggests that there is a close correlation between economic growth and the level of direct Government involvement in and regulation of an economy. The freer the economy (i.e. the less Government involvement and control), the higher the economic growth and vice versa. Unfortunately, the current proposals make the labour market (and hence economy) less free and consequently, in our opinion, are not conducive to either business growth, improved competitiveness or employment creation.  A far more “business friendly” environment is needed.  
There are, however, some interesting and welcome proposals contained in the Bills and it has to be acknowledged that (thankfully) they are far less draconian than the original Amendment Bills gazetted in December 2010. Nevertheless, they still contain some highly contentious provisions which will have negative consequences. Combined, the net effects of the proposed legislation will, in our view, lead to the following: 
· Employers will react to the imposition of more stringent labour regulations and heavier non-compliance penalties by cutting down on the hiring of new/replacement permanent employees, opting rather for the automation or mechanisation of operations wherever possible.
· Employers will also be reluctant to hire workers even on fixed term contracts due to the risk of having to employ the employee on a permanent basis if the employee can prove that a “reasonable” expectation of a permanent position had been created. This will put the livelihoods of hundreds of thousands of workers who currently work for temporary employment services at risk.
· The increased administrative burden placed on employers will, in turn, add to the “cost of doing business”. The administrative burden on Government will also increase significantly.
All-in-all we believe that the Bills, in their current form, will not advance the Government’s job creation objectives at all and, in fact, could do the very opposite.  South Africa has already, according to various international benchmarking surveys, some of the most restrictive labour legislation in the world.  Partly as a result thereof it has been slipping in the international “competitiveness rankings” over recent years.  This is not good for the local economy and thus job creation – we need more flexibility in our labour practices, not less. 
Government cannot expect the private sector to hire more workers on the one hand while bludgeoning it with highly inflexible regulations and penalties on the other.  A far more balanced and pragmatic approach, taking into account the need for South African business to be internationally competitive, needs to be adopted.  

3. Labour Relations Amendment Bill

3.1 General Comments

FSA fully supports the objectives of the Bill in the sense that it strives to improve the operational efficiency of the CCMA and to prevent the exploitation of workers. 

Our main concern relates to the requirement that employers must “justify” the hiring of workers on a “fixed term contract”, which will:
· necessitate the employment of legions of extra Government bureaucrats to administer the system;

· lead to many employers becoming, though no fault of their own, transgressors of labour laws (and thus subject to penalties); and

· decrease the willingness of employers to hire “temporary” staff, even for legitimate reasons.

The upshot of the above is that, in our opinion, there will be a large loss of temporary jobs. Although some will be “converted” into permanent jobs, the net affect will be an overall reduction in the total number of jobs.   
3.2 Specific Comments and Recommendations

3.2.1
Section 51(9): Dispute Resolution Function of Bargaining Council

Specific Comments:
1. The proposed new sub-section 51(9)(b) gives a bargaining council the power to “provide for the payment of a dispute resolution levy”.  In addition to this, the proposed new sub-section 51(9)(c) provides for the payment of a “fee” in relation to any conciliation or arbitration services for which the CCMA may charge a fee.   With regard to the former, it is our contention that the imposition of such a levy would:
a. not be fair in that it would be paid by all members, irrespective of whether or not conciliation or arbitration services were used by them; and
b. would add to the cost of doing business.
2. It would therefore, in our view, be preferable to institute a “user pays” system. This is catered for in the proposed new sub-section 51(9)(c).
Recommendation: 

Remove the proposed new sub-section 51(9)(b). 
3.2.2
Section 64: Right to Strike and Recourse to Lock-out


Specific Comments:
1. This section deals with the procedures to be followed before a strike or a lock-out can occur. Reference is made to the holding of “ballots”. Although we fully support this provision, given the levels of intimidation and violence more often than not experienced before and during industrial action (including murder), it is our view that such ballots should not be by show of hands but that they rather be secret.
Recommendation: 

Replace word “ballot” with the words “secret ballot”. 
3.2.3
Section 186(1): Meaning of Unfair Dismissal

Specific Comments:

1. In the original Act, there are 6 instances which can be deemed to be an unfair dismissal, Section 186(1)(b) being the second of these.  This simply stated that an employee has been unfairly dismissed if the employee “reasonably expected the employer to renew a fixed term contract of employment on the same or similar terms but the employer offered to renew it on less favourable terms, or did not renew it.”
2. In terms of the Amendment Bill a second sub-section, 186(1)(b)(ii) has been added which states “or to offer the employee an indefinite contract of employment on the same or similar terms but the employer offered it on less favourable terms, or did not offer it, where there was reasonable expectation.”
3. The upshot of the amendment is that even where an employer has justified the employment of a worker on a fixed term contract, they are nevertheless open to an unfair dismissal dispute if the employer fails to permanently employ (on an indefinite contract of employment) such a fixed term contract worker if the latter can prove that a “reasonable expectation” had been created that the initial appointment was a permanent one.  In our view, this provision could have serious consequences. This could lead to employers being ordered to permanently employ workers that they hired in terms of fixed term contracts and whom they had no intention of offering permanent positions to.  This risk will no doubt result in fewer employers being prepared to even hire people on fixed term contracts. 
Recommendation: 

Remove the proposed new sub-section 186(1)(b)(ii). 

3.2.4
Section 188B: Dismissal of Employees Earning Above a Threshold 


Specific Comments:

1. This amendment sets an earnings threshold (set by the Minister), above which the dismissal of an employee, is deemed to be fair (even if it isn’t presumably) if the employer gives the employee 3 months notice or pays the employee in lieu of that notice on or before the date of dismissal.  The rationale behind this is that those earning above the threshold will have sufficient bargaining power (through earnings level, level of skill or position) to ensure that protection against unfair dismissal is adequately provided for in their contracts of employment.
2. Will this always be the case?  Is this fair?  It is our contention that this section does not comply with the principle of “equity”. 
Recommendation: 

Change the wording contained in this Section (as well as other Sections contained in the Amendment Bill) to remove any reference to earning threshold.  

3.2.5
Section 191(12): Disputes Over Unfair Dismissals 

Specific Comments:
1. The amendment provides for an employee, dismissed as a result of operational requirements, to refer the dispute to arbitration (at the CCMA) or to the Labour Court if:
a. the consultation procedure followed only applies to that employee;
b. the operational requirements for the dismissal relate to that employee only; or
c.      the employer employs less than 10 employees.
2. These new provisions will place a particularly onerous burden on micro businesses as it is these businesses that, during times of a downturn in their business fortunes, have to have a flexible approach to how much labour they employ. Often the survival of these businesses depends on this flexibility. Due to the size of their businesses (they could well employ less than 10 people, only need to shed one job or indeed, only employ one person), the amendment could open the door to a flood of CCMA and or Labour Court hearings - especially through the granting of the automatic provision to take a dispute to the CCMA or Labour Court if the employer employs less than 10 people.
3. It must be realised that, particularly for micro and small businesses, the time and money spent at the CCMA or Labour Court, invariably by the owner of the business, has huge negative impacts on their businesses. The amendment would, in all likelihood, increase the time (and money) spent by micro and small business owners in attending CCMA and Labour Court hearings.  This will have a negative impact on this sector of the business community that has the ability to create jobs. 
Recommendation: 

Section 191(12) of the original Act be retained and the proposed new Section removed. 
3.2.6
Section 198: Temporary Employment Services 

Specific Comments:
1. Firstly, it is welcome to see that this Section has not been repealed, as was the case in the original Amendment Bill. However, this Section has been greatly expanded through the insertion of 4 new Sections, the objective being to regulate non-standard employment practices, including the activities and functioning of temporary employment services (TESs).
2. Although provision is made for fixed term contracts and indeed, for successive contracts to extend beyond 6 months, the employer has to “justify” various things such as the need for the contract, its length and any differences in the treatment between contract and permanent employees. To whom and when must these justifications be given? If each case is treated separately and the justifications submitted at time of employment, this will be highly problematic and raises a number of important questions such as:

· how long will it take DoL to make a decision?
· what would happen if the person is already employed and permission to employ them on the terms agreed is subsequently denied?
· do employers have recourse to a review of the decision taken?

3. If employers have to justify why they employed a person on the basis that they did at the time of employing a person, an army of civil servants will be needed to sift through a mountain of submissions and the administrative burden on employers will increase even higher than it already is. All this effort adds no value whatsoever but simply adds to the already high cost of doing business and an increased tax burden.
4. Three new Sections / sub-sections, namely 198A(5), 198B(8) & 198(C)(3)(a) stipulate that “temporary” employees either deemed to be the employee of the client or on fixed term contracts of more than 6 months, or part-time employees must “be treated on the whole not less favourably” than an employee of the client, permanent or full-time employees respectively should they be doing “the same or similar work, unless there is a justifiable reason for different treatment.” This is fair enough when it comes to the payment of wages but what about non-wage benefits such as pension, provident fund or medical aid contributions which are only normally given to permanent employees?  Should these benefits be extended to temporary, contract or part-time employees, it will (a) add significantly to the cost of employment and (b) increase the administrative burden on employers. The end result would be an increase in the cost of doing business.  
Recommendations: 
1. The need to justify decisions taken with respect to non-standard employment practices, including the employment of people on fixed term contacts, should only need to be made in the event of a dispute arising, not at the commencement of employment.
2. The term ““be treated on the whole not less favourably” should be less ambiguous – in our view it should apply only to remuneration and not to service benefits.  
3. In the interests of equity, any reference to earnings threshold be removed.
4. Basic Conditions of Employment  Amendment Bill

4.1 General Comments

FSA supports the majority of the amendments made; specifically those regarding the prohibition of certain conduct, the regulations regarding child labour, certain administrative amendments and the payment of monies owed by a convicted employer to an employee.  
However, FSA is concerned over certain provisions of the Amendment Bill, particularly those concerning:

· power given to the Minister to set general wage increases, not just minimum wages;

· power given to Minister to set union representivity thresholds across entire sectors; and

· removal of opportunity for an employer to object to a compliance order or appeal it.  
4.2 Specific Comments & Recommendations

4.2.1
Section 33A: Prohibited Conduct

Specific Comments:
1. Sub-section (1)(b) of Section 33A prohibits an employer from requiring an employee to purchase goods, products or services from the “employer or from any business or person nominated by the employer”. However sub-section (2) then goes on to provide for this to occur if there “is a provision in a contract of employment or collective agreement in terms of which an employee is required to participate in a scheme involving the purchasing of specific goods, products and services” under certain conditions. 
2. This latter provision would presumably relate to things such as medical aid schemes or pension or provident funds.  However, one of the criteria for this to be allowed is that the employee receives a “financial benefit” from participating in the scheme.  This may well be so in case of contributions to a provident fund but how so to contributions to a medical aid scheme?  Obviously, being a member of a medical scheme has benefits but not financial ones.  
3. What happens if, in terms of an employment contract, an employee is provided with a house but is held contractually responsible for paying for the electricity say? As the employee would not benefit financially and the obligation to pay for the electricity used is not part of a “scheme”, would it be allowed?  According to the current wording, it technically would not be.  This is problematic as there are many instances, particularly in the mining sector but also in forestry, where employees are provided with housing but are required to pay for services in part or full.   
Recommendation: 

The current wording is too restrictive. Provision needs to be made for the purchase of goods, products and services which are (a) not part of a “scheme” and (b) where the employee does not necessarily get any financial benefit out of paying for the goods, products or services. 

4.2.2
Section 55(4)(b): Making of Sectoral Determination 


Specific Comments:

1. This new sub-section provides the Minister with the power not only to set minimum wage rates (as was the case previously) but now also the power to set “minimum increases of remuneration” in cases where the setting of such is not covered by a “collective agreement concluded in a statutory council”. This new power bestowed on the Minister is extremely problematic as it allows the Minister to determine wage increases applicable to wages over and above minimum wages.      

2. If the Minister is allowed to set across-the-board wage increases for a sector covered by a sectoral determination but which does not have a bargaining council (e.g. the Forestry Industry), this will, in effect, be the same as the implementation of a wage increase determined through a collective bargaining agreement process – but determined unilaterally. Although it is our view that the “one-size-fits-all” approach resulting from collective agreements is highly problematic, as it does not take into account the scale of operation nor an individual employer’s ability to pay higher wages (as evidenced in the textile industry in Newcastle in 2011), they are at least a product of negotiation between the parties. This would not be the case if the Minister set an increase. Not only would this be against the principle of transparency but raises all sorts of questions related to how and on what basis would any increase be determined.  

Recommendation: 

Remove the proposed sub-section 55(4)(b)(ii), thereby allowing the Minister to determine minimum wage rates but not “minimum increases in remuneration”. 

4.2.4
Section 55(4)(g): Making of Sectoral Determination 


Specific Comments:

1. This amended sub-section empowers the Minister to “prohibit or regulate task-based work, piecework, home work, sub-contracting and contract work”. 
2. This leaves the door open for the Minister to possibly ban these types of employment.  Of particular concern to the Forestry Industry is the inclusion in the list of “tasked-based” work and contract work, both universally practiced work methods employed in the Industry. Regulation is one thing, banning another. Should these practices be banned, productivity, profitability and ultimately job opportunities would suffer. 
3. It is unclear, in any event, why the Minister should need or want the power to determine that these forms of employment be prohibited.  In our view such a prohibition would be an unjustified limitation on the right of people to the freedom to choose their trade, occupation or profession, as set out in Clause 22 of the Constitution and that as such, would be unconstitutional. 
Recommendation: 

Change the wording of sub-section 55(4)(g) by removing the words “prohibit or”.  The recommended sub-section should therefore simply read “regulate tasked-based work, piecework, home work, sub-contracting and contract work”. 

4.2.5
Section 55(4)(o): Making of Sectoral Determination 

Specific Comments:

1. This new sub-section makes provision for the Minister to set “a threshold of representativeness within a sector at which a trade union automatically has the organisational rights as contemplated in sections 12 and 13 of the Labour Relations Act...”
2. Of particular concern is that although the power to set a threshold was given to the Minister in the original Amendment Bill, the trade unions’ hands have now been significantly strengthened in that once a threshold is determined “for the sector” (importantly, not for workplaces), they will “automatically” have organisational rights in all workplaces covered by a particular sectoral determination, irrespective of “their representativeness in any particular workplace”.   

3. It is likely, given the difficulty that trade unions have in “organising” workers in the agricultural and forestry sectors, the Minister will be pressured by Cosatu and/or its affiliates into lowering the threshold significantly from that provided for in the LRA. Should this happen, given the current level of union representativeness and the fact that the threshold applies to an entire sector rather than a workplace, it could well be the case that many individual employers will have to grant organisational rights even though union representivity in the workplace is either extremely low or indeed, non-existent.    

4. It is our opinion that Sectoral Determinations are essentially in place to determine the basic conditions of employment in a particular sector of the economy.  They should not therefore be concerned with industrial relation issues such as assisting trade unions to organise workers in that sector – the LRA is there to regulate matters pertaining to this.  Notwithstanding this, it is also our opinion that the setting of (read as, lowering) such thresholds and the granting of such automatic rights is neither consistent with good corporate governance nor democratic principles.
Recommendation: 

The BCEA should focus on regulating what it is intended to regulate – not labour relation matters.  The proposed sub-section, 55(4)(o) is deemed not to be in the scope of the BCEA and should thus be removed.  
4.2.6
Sections 71 & 72: Compliance Orders and Related Matters
Specific Comments:

1. The above Sections, which have been repealed, deal with the following:

· Objections to a compliance order issued by a labour inspector; and
· Appeals to a compliance order issued by an order of the Director General.
2. Although it is welcome that the latest Amendment Bill only repeals these two Sections and not all the Sections dealing with compliance orders, as was the case with the initial Amendment Bill published in 2010, it is, nevertheless, highly concerning that it is proposed that the two Sections be repealed.  This will mean that an employer will no longer have an opportunity to either lodge an objection to a compliance order issued by a labour inspector with the Director General (Section 71) or lodge an appeal against an order issued by the Director General with the Labour Court (Section 72). The Director General can now simply apply to the Labour Court to have a compliance order made an order of the Court.

3. This indicates a heavy handed approach by DoL as employers, especially given the costs involved in taking matters to the Labour Court and, more importantly, the fact that non-compliance with certain sections of the Amendment Bill are to be made criminal offences and subject to proposed new (harsh) penalties. 

4. This is not only unfair and completely contrary to administrative justice principles but is open to corruption as labour inspectors will be granted excessive powers. It will also put a huge additional burden on the Labour Court as all non-compliance matters will have to be adjudicated by it. This is extremely concerning.   
5. In the interests of fairness and administrative justice it is our strong view that employers must be given an opportunity to object to decisions made by labour inspectors or to appeal a decision taken by the Director General before the matter goes to the Labour Court for final adjudication.  
Recommendation: 

Sections 71 & 72 should not be repealed.  
5. Conclusion
Like so much of Government policy, legislation and regulations, the overall aims of the Bills presented for public comment are commendable and are supported by Forestry South Africa in large part, as we are sure they will be by the broader business community.      
However, as we have seen before, good intentions do not always lead to the desired outcomes – in this case, more jobs, decent work and sustainable livelihoods.  Implementation impracticalities and unintended consequences are often the result.  Both lead to the desired outcome not being achieved.  
It is quite clear from the Bills that the Government has, in large part, succumbed to pressure from the trade union movement to tighten up on labour regulation and by so doing, strengthening the unions’ own hands vis à vis the “balance of power” between themselves and employers. Despite the fact that Government has (sensibly) compromised on the issue of labour broking by not banning the practice outright, their general approach adopted on labour regulations is highly concerning, particularly given the current economic climate and the resultant necessity to do even more than ever to enhance South Africa’s competitiveness.  
We are concerned that this approach will not in any way assist in achieving the outcomes set by Government. In fact we believe that the overall impact of the Bills, if passed into law, will be to have the opposite effect in the sense that employers will be even more reluctant to hire labour, whether it be on a fixed term contract or a permanent basis, than they are now. They are, to say the least, business unfriendly, punitive, impractical and costly and demonstrate an extremely heavy handed approach by Government. Private enterprise needs to be encouraged to hire people, not dissuaded from doing so, as we believe these Bills will do.    

The provisions of the Bills aside, the current economic situation is going to make achieving the Government’s goals difficult in any event. The South African economy has not been isolated from the global financial crisis and has, is and will continue to be adversely affected by the negative impact that the turmoil is having on our main trading partners’ economies in particular and the world economy in general. It would thus be highly beneficial if the Government, Labour and the Private Sector could work in partnership in a pragmatic (not ideological) way to build an environment conductive to achieving the goals set. This plan will need to acknowledge some basic principles.  These are as follows:
· Government and trade unions are not job creators – the private sector is;

· Jobs cannot be legislated or regulated into (or out of) existence;
· Different people have different views as to what constitutes a “decent” job (e.g. textile workers in Newcastle vs. SACTWU, the employed vs. the unemployed etc.).
· The very small (and already over-burdened) tax base cannot simply keep funding an expanding cohort of civil servants;

· Temporary employment services play an essential role in the labour market;

· The reduction of unemployment or conversely, increase in employment, can only be achieved through long-term economic growth;

· In order to achieve this, any regulatory changes must not have a negative impact on South Africa’s international competitiveness;

· The more flexible labour legislation, the more likely employers will hire people;

· The more inflexible labour legislation, the less likely employers will hire people;

· The greater the penalties for non-compliance with labour legislation, the less likely employers will hire people.
Unfortunately, the bottom line is that given the current economic climate, the structural nature of South Africa’s unemployment situation, skills shortages and capacity constraints, the attainment of the Government’s goal of creating 5 million jobs and halving the unemployment rate to 15% within 10 years, will be extremely difficult to achieve.  

Should the Amendment Bills be enacted in their present form, it is our view that the overall outcome will actually work against the achievement of these goals, not towards them.  We believe a far more business friendly approach needs to be taken by Government. It is therefore hoped that Government will lend serious consideration to all submissions received and that before the Bills are enacted, a full Regulatory Impact Assessment be undertaken to determine their possible impacts on the labour market in particular and the economy in general.
Roger Godsmark
Chairperson: Human Resources Committee 
Forestry South Africa

Pietermaritzburg
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