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Dear Sir

SUBMISSION ON BEHALF OF THE REAL ESTATE BUSINESS OWNERS OF SOUTH AFRICA ("REBOSA") ON THE LABOUR RELATIONS AMENDMENT BILL, 2012 PUBLISHED IN GOVERNMENT GAZETTE NO 35212 of 5 APRIL 2012
Enclosed are the submissions on behalf of REBOSA in respect of proposed amendments to the Labour Relations Act, 1995, for general information and comment.
1 SET End  
1

 IF End = 1 "Yours faithfully" "Yours sincerely" 
Yours faithfully

AADIL PATEL
CLIFFE DEKKER HOFMEYR INC
1 INTRODUCTION

1.1 We previously submitted our comments on the draft Employment Bills identified in GN1112 of 2010 in a submission dated 16 February 2011. 

1.2 Most of the contentious issues raised were addressed, however, in our view, the most important concerns pertaining to our industry have not been adequately dealt with.

1.3 In this regard, for the sake of completeness, we restate some of the salient points previously submitted. 

2 GENERAL NATURE OF THE BUSINESS OF ESTATE AGENTS
2.1 The business of Estate Agents is as follows:

2.1.1 the main business of estate agencies involves brokering of the sale and purchase of property between owners and purchasers and the brokering and management of rental agreements between lessors and lessees;  

2.1.2 an estate agency is an entrepreneurial business and Estate Agents have to seek and secure mandates from third parties to market and put up for sale or lease property owned by such third parties; and

2.1.3 revenue is generated predominantly from the commission that is paid to the estate agencies when a sale of a property or rental agreement is concluded. 

2.2 The business model of the residential estate agency industry relies on a compensation model where Estate Agents do not earn a fixed or basic salary but are paid by way of commission. They negotiate their own commission.  The amount of commission paid to an Estate Agent is determined by the value of the property sold and is only paid upon registration of transfer of the property to the purchaser which generally occurs 90 (ninety) to 180 (one hundred and eighty) days after the sale agreement has been concluded. Commission paid on the conclusion of a rental agreement is determined by reference to the amount of rental which is payable and is generally paid upon receipt of the deposit and rental from the lessee. Estate Agents decide their own working hours and leave arrangements. They are not obliged to attend any training sessions. 

2.3 South African estate agencies are predominantly small, family-run businesses operating either as franchisees of the larger, well known principal estate agents, or as stand-alone businesses. Franchisee Estate Agents are usually entitled to use the name and other related marketing material of the franchisor, but are typically not owned by the franchisor in any way. They are independently owned and managed businesses.  The large, well-known agencies are also fragmented based on their business models. Some of these agencies operate on a franchise basis while others are single entities with multiple branch offices.  Estate agencies are always in the process of looking for new agents and recruits.  

2.4 It takes a special type of sales person to fit into the real estate industry and many estate agents are not successful.  Approximately 5% - 10% of new agents remain in the estate agency business after six months.  As a business, estate agencies are purely risk based in that income is only generated on the successful registration of a property, whilst the estate agency has to continue carrying on business and bear the financial burden of overheads and marketing.

3 KEY PRINCIPALS IN TERMS OF THE ESTATE AGENCY AFFAIRS ACT 112 of 1976
3.1 The following key definitions appear from the Estate Agency Affairs Act 112 of 1976 (“the Estate Agency Act”):

3.1.1 "employ" includes using the services of an independent contractor";

3.1.2 "employee" includes an independent contractor".
3.2 We attach as annexure "A", the definition of "estate agent" as it appears from the Estate Agency Act.
3.3 Government Notice R1922 published in Government Gazette 10443 of 9 September 1986 provides as follows:

"(2)
Renders as an independent contractor, any service referred to in paragraph (a)(i), (a)(ii) or (a)(iii) of the definition of "estate agent" in section 1 of this Act.

(3)
For the purposes of this Act a person rendering any of the aforesaid services as an independent contractor shall be deemed to do so as employee of an estate agent."
4 TYPICAL ROLE PLAYERS IN THE ESTATE AGENCY INDUSTRY

4.1 One would typically find the following persons working in the South African real estate industry.

4.1.1 Principals

4.1.1.1 These are owners of real estate agencies and the persons who own equity in those agencies. This is any person referred to in paragraph (a) or (c)(i) of the definition of "estate agent" in section 1 of the Estate Agency Act.

4.1.2 Non-principals

4.1.2.1 A non-principal Estate Agent is a qualified Estate Agent who is employed by a principal Estate Agent, but is not an owner.  These arrangements are typically not styled as employment relationships and the parties thereto typically do not regard themselves to be employer and employee respectively.  Such a non-principal Estate Agent is therefore typically regarded as an independent contractor (or sub-contractor). This is any person referred to in paragraph c(ii) to the definition of "estate agent" in section 1 of the Estate Agency Act.

See Taljaard and Basil Real Estate (2006) 27 ILJ 861 (CCMA)
4.1.3 Employees

4.1.3.1 These are persons who are employed in the normal sense by principals or non-principals.

4.1.4 Intern Estate Agents
4.1.4.1 Intern Estate Agents are regulated by the Estate Agency Act. An unqualified entrant to the industry must serve as an intern estate agent, under the supervision of a principal estate agent, for a continuous period of 12 (twelve) months from the date of the first issue of an intern fidelity fund certificate by the Board. They simultaneously enroll as learners at an accredited training provider and must obtain their FET Certificate Real Estate within the 12 (twelve) month period. They normally are remunerated in accordance with their agreement with the principal estate agent.
5 INTERPLAY BETWEEN THE ESTATE AGENCY ACT AND THE CURRENT LABOUR LEGISLATION

5.1 The definition of "employee" and "employ" in the Estate Agency Act, expressly "includes an independent contractor" and "includes using the services of an independent contractor" respectively.  

5.2 These definitions were inserted by the last amendment to the Estate Agency Act in 1998 as there was a lacuna in the Estate Agency Act.  An independent contractor rendering services as an estate agent was required to be in possession of a fidelity fund certificate, but was not subject to the remainder of the provisions of the Act.  The definitions of "employee" and "employ" was aimed at rectifying this position – [see Memorandum on the Objects of the Estate Agents Amendment Bill, 1998 marked as annexure “B”].  

5.3 The definition of "employee" in the Estate Agency Act should not be confused with the definition of "employee" in the Labour Relations Act 66 of 1995, as amended ("LRA").  The definition of employee in the LRA, by contrast, defines an employee as –

"(a)
any person, excluding an independent contractor, who works for another person or for the State and who receives, or is entitled to receive, any remuneration; and

(b)
any other person who in any manner assists in carrying on or conducting the business of an employer"

5.4 The definition of "employee" in the LRA specifically excludes "independent contractors". This definition of employee takes precedence over the definition of employee in the Estate Agency Act [see section 210 of the LRA].

5.5 The South African courts have over the years developed a list of guidelines to determine whether a person is an "employee" or an "independent contractor".  In SA Broadcasting Corporation v Mckenzie (1999) 20 ILJ 585 (LAC) the Labour Appeal Court distilled from earlier case law certain characteristics of an employment contract that distinguishes it from a contract with an independent contractor.  In the estate agency industry (“EA Industry”) there are divergent views on whether estate agents are "employees" or "independent contractors". In the matter of State Information Technology Agency (Pty) Ltd v Commission for Conciliation, Mediation & Arbitration & others (2008) 29 ILJ 2234 LAC Davis JA held that when a court questions the criteria of an employment relationship, the following three primary criteria apply:

(a) an employer's right to supervision and control;

(b) whether the employee forms an integral part of the organization of the employer; and

(c) the extent to which the employee was economically dependent upon the employer.

5.6 In Taljaard and Basil Real Estate (2006) 27 ILJ 861 (CCMA) the CCMA held that the estate agent had not been required to render personal services to the real estate business but to produce certain results and as such was an independent contractor.
5.7 In PAM Golding Properties (Pty) Ltd v Erasmus & Others (2010) 31 ILJ 1460 (LC) and Linda Erasmus Properties Enterprise (Pty) Ltd v Mhlongo & Others (2007) 28 ILJ 1100 (LC) the Labour Court held that the estate agents were employees in that the estate agents were found to be under the supervision and control of the principal.  The courts used the dominant impression test. 
5.8 Currently there is thus confusion in the EA Industry as to whether an Estate Agent is an "employee" or an "independent contractor". This confusion affects businesses in the EA Industry and needs to be resolved.
6 SUBMISSION ON THE LABOUR RELATIONS AMENDMENT BILL, 2012

6.1 We set out our submission on the relevant sections of the Labour Relations Amendment Bill, 2012 (“LRA Bill”) below. 

6.2 The LRA Bill has expanded the application of section 200A and section 200B of the Labour Relations Act 66 of 1995, as amended, (the “LRA”) to be applicable, amongst others, for purposes of the LRA  and “any employment law…” (own emphasis).
6.3 These amendments are not supported. The potential problems with the insertions to sections 200A and 200B is that they do not clarify the conflicting definition in the Estate Agency Act and the LRA as enunciated above.

6.4 Sections 200A and 200B of the LRA Bill create further confusion in that they extend the ambit of the section to apply to “other employment law”. Other employment law is defined to include the LRA and any other Act the administration of which has been assigned to the Minister, and a number of other Acts listed. 

6.5 The LRA Bill fails to unify the existing uncertainties and contradictions regarding the classification of an Estate Agent as an “employee” or an “independent contractor” and the consequent liability and obligations of the employer.   



