Ad Hoc Committee on the Protection of State Information Bill 

Proposed Amendments to Protection of State Information Bill (B 6B-2010) dated, 21 May 2012
CHAPTER 1: DEFINITIONS, OBJECTS AND APPLICATION OF ACT
Page 5 line 21: Definition of “classified information”

African National Congress (ANC) proposal:

Insert “state” after “classified” on page 5 line 21and delete “under” and replace with “in terms of” on page 5 line 22 to read ‘“classified state information” means state information that has been classified under in terms of this Act;’
Page 5 line 40: under Definition of “head of an organ of state”

ANC proposal:

Delete sub-clause (b) of “head of an organ of state” Page 5 line 40 

Delete subsequent references to municipalities in the Bill 
Change subsequent numbering:

Delete number (c) and replace with (b) Page 5 line 43
Delete number (d) and replace with (c) Page 5 line 45
Page 6 line 28: Definition of “National Security” 

ANC proposal:

Delete “includes” and substitute with “means” Page 6 Line 28
Democratic Alliance (DA) proposal agrees with ANC replacing “includes” and substituting with “means”

DA proposal:
Delete sub-clause (b) (i) page 6 line 32

Delete sub-clause (b) (iii) page 6 line 35
Delete sub-clause (b) (iv) page 6 line 36

Delete sub-clause (b) (v) page 6 line 38
Delete clause (c) page 6 line 43
Page 6 line 51: Question regarding tagging of Bill 
DA proposal:

Definition “organ of state” DA submits that Bill has been incorrectly tagged in terms of S75. DA opinion is that the inclusion of provincial archives is a provincial competence and therefore Bill should have been tagged a S76 Bill. The proposal is to delete reference to provincial archives in Bill.
Page 7 line 18: Definition of “sensitive information”

Insert “state” after “sensitive” and insert “state” again after “means” on page 7 line 18 to read:

‘‘sensitive state information’’ means state information which must be protected from unlawful disclosure in order to prevent the national security of the Republic from being harmed;

Page 7 line 22: under Definition of “state information” 

ANC proposal:

Insert “including valuable information, personal information and sensitive information.” after “organs of state” Page 7 line 22 to read:
‘‘‘state information’’ means information generated, acquired or received by organs of state or in the possession or control of organs of state including valuable information, personal information and sensitive information;’
Page 7 line 23: Definition of “state security matter” 
ANC proposal:

Delete “includes” and substitute with “means”. Page 7 line 23 to read:
‘‘state security matter’’ includes means any matter, which has been classified in terms of this Act and which is dealt with by the Agency or which relates to the functions of the Agency or to the relationship existing between any person and the Agency;

Page 7 line 31: Definition of “valuable information” 

ANC proposal:

Insert on Page 7 line 32 “infringe on the constitutional rights” after “likely to”, delete “deny” and replace with “of” and on page 7 line 33 delete “of a service or benefit to which they are entitled” after “individuals” to read: 

“valuable information” means information contemplated in terms of this Act whose unlawful alteration, destruction or loss is likely to infringe on the constitutional rights deny of the public or individuals of a service of benefit to which they are entitled.

DA proposal:

Delete definition of “valuable information” page 7 line 31 (note consequential deletions)
Page 7 line 40: Clause (4) under “valuable information”

ANC proposal:

Insert “state” after “classified” and delete “and despite section 5 of the Promotion of Access to Information Act” and insert “state” after “classified” to read: 

(4) In respect of classified state information and despite section 5 of the Promotion of  Access to Information Act this Act prevails if there is a conflict between a provision of this Act and a provision of another Act of Parliament that regulates access to classified state information. 

DA proposal:

Delete clause (4) page 7 line 40

Page 7 line 44: Objects of Act 
DA proposal:

Delete 2(f) page 7 line 56 (consequential amendment from proposed deletion of “valuable information”)

Application of Act page 8 line 10

ANC proposal:
In clause 3(1) page 8 line 11 delete “valuable information” and replace with “state information” and in line 12 insert “unlawful disclosures” after “against” to read:

 “The provisions of this Act with regard to the protection of valuable information state information against unlawful disclosure, alteration, destruction or loss apply to all organs of state.”

DA proposal:

Delete clause 3(1) page 8 line 11 (consequential amendment from proposed deletion of “valuable information”)
DA proposal:
In clause 3(2)(a) delete “and the oversight bodies”. Page 8 line 14 to read:
“(a) apply to the security services of the Republic and the oversight bodies referred to in Chapter 11 of the Constitution; and”
DA proposal with COPE amendment of changing “National Assembly” to “Parliament”:

Clause 3(2)(b) insert on page 8 line 16 after “shown” the words “that the application of the Act is required to prevent demonstrable harm” and insert in line 17 “after approval by Parliament,” after “Gazette” to read:
“(b) may be made applicable by the Minister, on good cause shown that the application of the Act is required to prevent demonstrable harm, by publication in the Gazette, after approval by Parliament, to any organ of state or part thereof that applies in the prescribed manner, to have those provisions apply to it.”
CHAPTER 2: GENERAL PRINCIPLES OF STATE INFORMATION
Page 8 line 21: State information and page 8 line 24: Protected information
ANC proposal:

Move State information clause 4 on page 8 line 21 to 23 and;

Move Protected information clause 5(1) and (2) on page 8 line 24 to 30 to end of new 4(j) and reorganise as detailed below.
Page 8 line 31: General principles of state information 

Page 8 line 32: Change clause 6 to clause 4(1) and subsequent numbering that follows.
On page 8 line 47 Clause 6(g) that now becomes clause 4(1)(g) delete “some confidentiality and secrecy” and replace with “the protection of certain information” to read: 

“(g) some confidentiality and secrecy the protection of certain state information  is however vital to save lives, to enhance and to protect the freedom and security of persons, bring criminals to justice, protect the national security and to engage in effective government and diplomacy;”
After clause 6(j) that now becomes clause 4(1)(j) insert new clause 4(2) to read:
“4(2) State information may, in terms of this Act, be protected against unlawful disclosure, alteration, destruction or loss.”
After new clause 4(2) insert new clause 4(3) to read:

“(3) State information in material or document form may be protected by way of classification; and”

After new clause 4(3) insert new clause 4(4) to read:
“(4) Access to state information may be restricted to certain individuals who carry a commensurate security clearance.”

DA proposal:
Clause 4 on Page 8 line 23 Delete “alteration, destruction or loss” to read:

“4. State  information may,  in  terms  of  this Act,  be  protected against  unlawful disclosure, alteration, destruction or loss.”

DA proposal:

Delete clause 5(1) on page 8 line 25 (consequential amendment from proposed deletion of “valuable information”)
DA proposal:

Clause 6(j) on page 9 line 10 delete “may not be compromised” and replace with “must be taken into consideration and may not outweigh all the legitimate interests that are referred to in paragraphs (a) to (i)” to read:

“(j) in balancing the legitimate interests referred to in paragraphs (a) to (i) the relevant Minister, relevant official or a court must have due regard to the security of the Republic, in that the national security of the Republic may not be compromised must be taken into consideration and may not outweigh all the legitimate interests that are referred to in paragraphs (a) to (i).”
CHAPTER 3: POLICIES AND PROCEDURES
DA proposal: 

Clause 7(1) delete references to “alteration, destruction or loss” on page 8 line 17 (consequential amendment as it relates to prior proposed deletion of “valuable information”)

CHAPTER 4: STATE INFORMATION WHICH REQUIRES PROTECTION AGAINST ALTERATION, DESTRUCTION OR LOSS
DA proposal:
Delete entire chapter 4 (consequential amendment as it relates to prior proposed deletion of “valuable information”)

CHAPTER 5: CLASSIFICATION AND DECLASSIFICATION OF STATE INFORMATION
Congress of the People (COPE) proposal:

Clause 11(1) (a): insert “, after careful consideration and on sound legal grounds,” after the word “Act” Page 10 line 19 to read:

“(a) a classification authority has identified state information in terms of this Act , after careful consideration and on sound legal grounds, as state information that warrants classification;”

Page 10 line 27: Classification levels 

ANC proposal:

Clause 12(3) Delete “serious or” on page 10 line 36 to read:

“(3) State information may be classified as top secret if the information is sensitive information, the disclosure of which is likely or could reasonably be expected to demonstrably cause serious or irreparable harm to the national security of the Republic.”

Page 10 line 37: Authority to classify state information

DA proposal:

Delete clause 13(5) page 10 line 46

DA proposal:

Clause 13(7) insert “within 7 days of classification” after the word “must” on page 11 line 1 and insert “which confirmation must be done within 14 days of the submission from the member of the Security Services” after “classification” on page 11 line 2 to read:

“(7) The member of the Security Services must within 7 days of classification submit the classified state information to the head of an organ of state in question for confirmation of the classification which confirmation must be done within 14 days of the submission from the member of the Security Services.”

Page 11 line 10: Conditions for classification and declassification
ANC proposal: 

Clause 14(2)(a) delete “secrecy” and insert “The protection of state information”. Page 11 line 10 to read:

“(2) (a) Secrecy The protection of state information is justifiable only when it is necessary to protect the national security.”

ANC proposal:

Clause 14(2)(b)(i) insert “corruption or any” after “conceal” and delete “an” on page 11 line 12 to read:

“(i)  conceal corruption or any an unlawful act or omission, incompetence, inefficiency or administrative error;”
ANC proposal:

Clause  14(2)(g) Insert “the protection of state information” after “openness” and delete “secrecy” on Page 11 line 29 to read:

(g) Classification decisions must balance openness against the protection of state information secrecy.

DA proposal:

Clause 14.(3) Delete the first “may” after the word “information” and replace with “must” on page 11 line 39 to read:

“(3) Specific considerations with regard to the decision whether to classify state information may must include whether the disclosure may—“
DA proposal:

Clause 14.(3) Delete (d), (e) and (f) on page 11 lines 50 – 56
DA proposal:

NEW clause 14.(6) to read: 
“(6) If a record contains information that must be classified in terms of any provision of this Act, then every part of such record that does not contain such information must, despite any provision of this Act, remain unclassified.”

Page 12 line 6: under Report and return of classified records
ANC proposal:

Clause 15 Insert “or the relevant classifying organ of state” after “Service” on page 12 line 6 to read:
15. 
A person who is in possession of a classified record knowing that such record has been unlawfully communicated, delivered or made available other than in the manner and for the purposes contemplated in this Act, except where such possession is for any purpose and in any manner authorised by law, must report such possession and return such record to a member of the South African Police Service or the relevant classifying organ of state or the Agency to be dealt with in the prescribed manner.

DA proposal:

Delete existing Clause 15 and replace with the following;
15. “Any person who is in possession of a classified record knowing that such record has been unlawfully communicated, delivered or made available other than in the manner and for the purposes as contemplated in this Act, except where such possession is for any purpose and in any manner authorised by law must report such possession and return such record to a member of the South African Police Services or of the Agency where it shall be dealt with in the manner as prescribed in this Act, except, or;

(1) Where the person in possession has, within 14 days of receipt, applied for declassification as contemplated in this Act, or

(2) Where the person in possession has, within 14 days of receipt, applied to the Classification Review Panel for a STATUS review of the classification as is contemplated in this Act,or

(3) Where the person in possession has, within 14 days of receipt, applied to the Public Protector for a review of the classification,or

(4) Where the person in possession has, within 14 days of receipt, applied to a court of law for an urgent review of the classification of the classified records or parts thereof, or

Where the information or a part thereof that is contained in the classified record has been improperly classified in terms of this Act.”
CHAPTER 6: REGULAR REVIEWS, REQUEST FOR ACCESS TO CLASSIFIED INFORMATION AND STATUS REVIEW
Page 13 line 1: under Request for access to classified information and status review
ANC proposal:

Clause 19(3)(a)(i) to insert “or section 14 or section 47 of this Act” after “the law” on page 13 line 11 to read:

“(i) a substantial contravention of, or failure to comply with the law or section 14 or section 47 of this Act ; or”

ANC proposal:

Clause 19(6) Delete “a reasonable time” and insert “14 days” on page 13 line 23 to read:

“(6) If an application for a request referred to in subsection (1) is received, the head of the organ of state concerned must within a reasonable time 14 days conduct a review of the classified information held by that organ of state relating to the request for declassification.”

DA proposal:

Insert new 19(3) on page 13 line 8 to read:
“(3) If during such review of classified information in terms of subsection 1, the head of the organ of state is satisfied that the classified information does not meet the criteria for classification in section 14, the head of the organ of state must declassify the information and immediately grant the request for access, unless such access should be withheld in terms of the provisions of the Promotion of Access to Information Act.”  

DA proposal:

Change numbering of “19(3)” to read “19(4)” on page 13 line 8 and delete “a substantial” and replace with “any” on page 13 line 11 and delete “and” and replace with “or” on page 13 line 12 to read: 

“(3)(4)(a) The head of the organ of state concerned must also declassify the classified information in accordance with section 14 and must grant the request for state information if the state information reveals evidence of-

(i) a substantial any  contravention of, or failure to comply with the law; or
(ii) an imminent and serious public safety or environmental risk; and or”
DA proposal:

Change numbering of “19(4)” to read “19(5)” on page 13 line 15 and delete “14” and replace with “7” and delete “(3)” and replace with “(4)” on page 13 line 16 and delete “30” and replace with “14” and delete “(3)” and replace with “(4)” on page 13 line 18 to read:
“(4)(5) The head of the organ of state must—


(a) within 14 7 days of receipt of the request contemplated in subsection (3)(4)(a)(ii) grant the request for the declassification of classified information; or
(b) within 30 14 days, of receipt of the request contemplated in subsection (3)(4)(a)(i) grant the request for the declassification of classified information.

DA proposal:

Change numbering of “19(5)” to read “19(6)” on page 13 line 20.

DA proposal:

Change numbering of “19(6)” to read “19(7)” on page 13 line 22 and insert “but must in any event within 14 days after the request is received either grant or refuse the request. If the request is refused, the head of the organ of state must provide adequate reasons for such refusal.” after “declassification” on page 13 line 25 to read:
“(6) (7) If an application for a request referred to in subsection (1) is received, the head of the organ of state concerned must within a reasonable time conduct a review of the classified  information  held  by  that  organ  of  state  relating  to  the  request  for declassification but must in any event within 14 days after the request is received either grant or refuse the request. If the request is refused, the head of the organ of state must provide adequate reasons for such refusal.”
CHAPTER 7: CLASSIFICATION REVIEW PANEL
Page 13 line 28: Establishment of classification review panel
DA proposal:

Insert new Clause 20(2) on page 13 line 31 to read:

“(2) The operations of the Classification Review Panel shall be financed/funded by way of a direct appropriation by parliament to a separate budget vote.” 

Consequential renumbering: Change 20.(2) to 20.(3) and 20.(3) to 20.(4).

Page 13 line 39: Functions of the Classification Review Panel

DA proposal:

Clause 21(2) Delete “, with the concurrence of the Minister,” on page 13 line 47 to read:

“(2) The Classification Review Panel may, with the concurrence of the Minister, make rules not in conflict with this Act for matters relating to the proper performance of the functions of the Classification Review Panel, including—“

Page 14 line 7 and 8 under: Constitution and appointment of Classification Review Panel
ANC proposal:

Clause 22(2) Delete “the National Assembly” and replace with “Parliament” on page 14 line 7 to read:

“(2) The Joint Standing Committee on Intelligence must table a list of five persons for approval by the National Assembly Parliament.”
ANC proposal:
Clause 22(3) Delete “the National Assembly” and replace with “Parliament” on page 14 line 8 to read: 

“(3) The National Assembly Parliament must by a resolution with a support of a majority vote of its members upon approval submit the list of five persons to the Minister for appointment.”
Page 14 line 25: Disqualification from membership

DA proposal:

Clause 23(h) delete last “and” and replace with “or” on page 14 line 40 to read:

“(h) has been convicted of an offence in the Republic, other than an offence committed prior to 10 May 1994 associated with political objectives, and was sentenced to imprisonment without an option of a fine; and or”
Page 14 Line 43 under: Removal from office
ANC proposal:

Clause 24(1)(c) delete “the National Assembly” and replace with “Parliament” on page 14 line 48 to read:
“(c)  the adoption by the National Assembly Parliament of a resolution calling for that member’s removal as member from the Classification Review Panel.”
ANC proposal:

Clause 24(2) delete “the National Assembly” and replace with “Parliament” on page 14 line 50 and insert after “Assembly” the words “and five provinces in the National Council of Provinces” in line 52 to read:

“(2) A resolution of the National Assembly Parliament concerning the removal of a member from the Classification Review Panel must be adopted with a supporting vote of a majority of the members of the Assembly and five provinces in the National Council of Provinces.“
DA proposal:

Clause 24(2) delete “a majority of the members” and replace with “two thirds of the members” on page 14 Line 51 to read:

“(2) A resolution of the National Assembly concerning the removal of a member from the Classification Review Panel must be adopted with a supporting vote of a majority of the members two thirds of the members of the Assembly.”  
ANC proposal:

Clause 24(3)(a) delete “a committee of the National Assembly” and replace with “the Joint Standing Committee on Intelligence” on page 14 line 55 to read:

“(a)  may suspend a member from the Classification Review Panel at any time after

the start of the proceedings of a committee of the National Assembly the Joint Standing Committee on Intelligence for the removal of that person; and”
ANC proposal:
Clause 24(3)(b) “the National Assembly” and replace with “Parliament” on page 14 line 57 to read:

“(b) must remove a person from office upon adoption by the National Assembly Parliament of the resolution calling for that person’s removal.”

Page 15 line 9: Remuneration of members and staff

DA proposal:
Clause 25 delete “the Minister with the concurrence of the Minister of Finance” and replace with “Parliament” on page 15 Line 11 to read:

“25. Members of the Classification Review Panel and staff of the Classification Review Panel must be paid such remuneration and allowances as determined by the Minister with the concurrence of the Minister of Finance Parliament”

Page 15 line 23 under: Decisions of Classification Review Panel

ANC proposal:

Clause 27(1) Insert “within 14 days” after “information” on page 15 line 26 to read:
“27. (1) The Classification Review Panel may confirm, vary or set aside any classification decision taken by the head of an organ of state and instruct the head of the  25 organ of state concerned to change the classification status of the classified information within  14 days , if necessary.”
Page 15 line 39 under: Accountability of Classification Review Panel
ANC proposal:

Clause 29 Delete “the National Assembly” and replace with “Parliament” on page 15 line 40 to read:

“29. The Classification Review Panel is accountable to the National Assembly Parliament, and must report on its activities and the performance of its functions at least once a year.”

Page 15 line 42 under: Reporting
ANC proposal:

Clause 30(3) insert “by no later than 31 December of each year” after “report” on page 16 line 2 to read:

“(3) The head of an organ of state must in respect of the declassified information in possession of that organ of state prepare a report by no later than 31 December of each year for submission to the Classification Review Panel.”

CHAPTER 8: APPEALS
Page 16 line 13: Appeals procedure

DA proposal:

Clause 31(1) insert semicolon after appeal to and new clause “31(a) the relevant Minister of the organ of state; or” on page 16 line 15 and insert new clause “31(b) the classification review panel.” to read:
“31. (1) Any person who is refused access to information in terms of this Act may appeal to;
(a) the relevant Minister of the organ of state in question; or
(b) the classification review panel.”
DA proposal:
Clause 31(2) delete “30 days” and replace with “6 months” on page 16 line 16 to read:
“(2) Any appeal referred to in subsection (1) must be lodged within 30 days 6 months of receipt of the decision and the reasons therefor.”

CHAPTER 10: IMPLEMENTATION AND MONITORING
Page 17 line 13: Responsibilities of Agency

DA proposal:

Delete clause 35(a) on page 17 line 15 and renumber (b) to (a) (consequential amendment from proposed deletion of “valuable information”)
CHAPTER 11: OFFENCES AND PENALTIES
DA proposal:

Not-with-standing any amendments proposed to minimum sentences by the DA, the DA remains opposed to minimum sentences and would prefer that discretion on sentences be given to the courts.

Page 17 line 22 under: Espionage offences
ANC proposal:

Clause 36(1) Delete “not less than fifteen years but” on page 17 line 23 to read:
“36. (1) It is an offence punishable on conviction by imprisonment for a period not less than 15 years but not exceeding 25 years—“

ANC proposal:

Clause 36(1)(a) Delete “or ought reasonably to have known” on page 17 line 26 to read:

“(a)  to unlawfully and intentionally communicate, deliver or make available state   information classified top secret which the person knows or ought reasonably

to have known would directly or indirectly benefit a foreign state; or”

COPE proposal:

Clause 36(1)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 25 and delete “or ought reasonably to have known” in line 26 and delete “or indirectly” in line 27 to read:

“(a) to unlawfully and intentionally with the intention to cause harm to national security communicate, deliver or make available state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state-; or”
DA proposal:

Clause 36(1)(a) delete “intentionally” and replace with “with the intention to benefit a foreign state” on page 17 line 25 and insert “communicating such information” after “person” in line 26 and delete “or ought reasonably to have known” in line 26 and delete “or indirectly” in line 27 to read:  
“(a) to unlawfully and intentionally with the intention to benefit a foreign state communicate, deliver or make available state information classified top secret which the person communicating such information knows or ought reasonably to have known would directly or indirectly benefit a foreign state-; or”
ANC proposal:
Clause 36(1)(b) Delete “or ought reasonably to have known” on page 17 line 29 to read:

“(b)  to unlawfully and intentionally make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”
COPE proposal:

Clause 36(1)(b) Delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 28 and delete “or ought reasonably to have known” on page 17 line 29 and delete “or indirectly” in line 30 to read:

“(b) to unlawfully and intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign.”

DA proposal:

Clause 36(1)(b) delete “intentionally” and replace with “with the intention to benefit a foreign state” on page 17 line 28 and delete “or ought reasonably to have known would directly or indirectly benefit a foreign” and replace with “would be communicated to a foreign state or agent and would directly benefit a foreign state” after “knows” in line 29 to read:

“(b) to unlawfully and intentionally with the intention to benefit a foreign state make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign would be communicated to a foreign state or agent and would directly benefit a foreign state.”
ANC proposal:
Clause 36(2) delete “not less than 10 years but” on page 17 line 32 to read:

“(2) It is an offence punishable on conviction by imprisonment for a period not less than 10 years but not exceeding 15 years—“
Clause 36(2)(a) delete “or ought reasonably to have known” on page 17 line 35 to read:
“(a)  to unlawfully and intentionally communicate, deliver or make available state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state; or”

COPE proposal:

Clause 36(2)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 34 and delete “or ought reasonably to have known” on page 17 line 35 and delete “or indirectly” in line 36 to read:

“(a) to unlawfully and intentionally with the intention to cause harm to national security communicate, deliver or make available state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state-; or”
DA proposal:

Agrees with COPE proposal in Clause 36.2(a) to delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 34 and delete “or ought reasonably to have known” on page 17 line 35 and delete “or indirectly” in line 36 to read as per COPE proposal.

ANC proposal:

Clause 36(2)(b) delete “or ought reasonably to have known” on page 17 line 38 to read:

“(b)  to unlawfully and intentionally make, obtain, collect, capture or copy a record containing state information classified secret which the person knows or ought reasonably to have known would directly benefit a foreign state.”
COPE proposal:

Clause 36(2)(b) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 37 and delete “or ought reasonably to have known” on page 17 line 38 to read:

“(b) to unlawfully and intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified secret which the person knows or ought reasonably to have known will directly benefit a foreign state.”
DA proposal:

Agrees with COPE proposal in Clause 36.2(b) to delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 37 and delete “or ought reasonably to have known” on page 17 line 38 to read as per COPE proposal above.

ANC proposal:
Clause 36(3) delete “not less than three years but” on page 17 line 40 to read:
“(3) It is an offence punishable on conviction by imprisonment for a period not less than three years but not exceeding 5 years—“
Clause 36(3)(a) delete “or ought reasonably to have known” on page 17 line 43 to read: 

“(a)  to unlawfully and intentionally communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state; or”

COPE proposal:

Clause 36(3)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 42 and delete “or ought reasonably to have known” on page 17 line 43 and delete “or indirectly” on page 17 line 44 to read:

“(a) to unlawfully and intentionally with the intention to cause harm to national security communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state; or”
DA proposal:

Clause 36(3)(a) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 17 line 42 and delete “or ought reasonably to have known” on page 17 line 43 and delete “or indirectly” on page 17 line 44 to read:

“(a) to unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state; or”
ANC proposal:

Clause 36(3)(b) Delete “or ought reasonably to have known” on page 17 line 47 to read:

(b)  to unlawfully and intentionally make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.

COPE proposal:

Clause 36(3)(b) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 46 and delete “or ought reasonably to have known” on page 17 line 47 and delete “or indirectly” on page 17 line 48 to read:

“(b) to unlawfully and intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”

DA proposal:

Clause 36(3)(b) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 17 line 46 and delete “or ought reasonably to have known” on page 17 line 47 and delete “or indirectly” on page 17 line 48 to read:

“(b) to unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”

Page 18 line 1: Receiving state information unlawfully

ANC proposal: 

Clause 37(1) Delete “or ought reasonably to have known” on page 18 line 4 to read:

“37.(1) It is an offence punishable on conviction by imprisonment for a period not exceeding 25 years to unlawfully and intentionally receive state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”
COPE proposal:

Clause 37(1) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 3 and delete “or ought reasonably to have known” on page 18 line 4 and delete “or indirectly” on page 18 line 5 to read:

“37.(1)  It is an offence punishable on conviction by imprisonment for a period not exceeding 25 years to unlawfully and intentionally with the intention to cause harm to national security receive state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”
DA proposal:

Clause 37(1) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 18 line 3 and delete “or ought reasonably to have known” on page 18 line 4 and delete “or indirectly” on page 18 line 5 to read:

“37.(1)  It is an offence punishable on conviction by imprisonment for a period not exceeding 25 years to unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity receive state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”

ANC proposal:

Clause 37(2) Delete “or ought reasonably to have known” on page 18 line 8 to read:

“(2) It is an offence punishable on conviction by imprisonment for a period not exceeding 15 years to unlawfully and intentionally receive state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”
COPE proposal:

Clause 37(2) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 7 and delete “or ought reasonably to have known” on page 18 line 8 and delete “or indirectly” on page 18 line 9 to read:

“(2) It is an offence punishable on conviction by imprisonment for a period not exceeding 15 years to unlawfully and intentionally with the intention to cause harm to national security receive state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”

DA proposal:

Clause 37(2) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 18 line 7 and delete “or ought reasonably to have known” on page 18 line 8 and delete “or indirectly” on page 18 line 9 to read:

“(2) It is an offence punishable on conviction by imprisonment for a period not exceeding 15 years to unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity receive state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”

ANC proposal:

Clause 37(3) delete “or ought reasonably to have known” on page 18 line 8 to read:
“(3) It is an offence punishable on conviction by imprisonment for a period not exceeding five years to unlawfully and intentionally receive state information classified confidential which the person knows or ought reasonably to have known would directly

or indirectly benefit a foreign state.”
COPE proposal:

Clause 37(3) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 11 and delete “or ought reasonably to have known” on page 18 line 12 and delete “or indirectly” on page 18 line 13 to read:

“(3) It is an offence punishable on conviction by imprisonment for a period not exceeding five years to unlawfully and intentionally with the intention to cause harm to national security receive state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”
DA proposal:

Clause 37(3) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity”  on page 18 line 11 and delete “or ought reasonably to have known” on page 18 line 12 and delete “or indirectly” on page 18 line 13 to read:
“(3) It is an offence punishable on conviction by imprisonment for a period not exceeding five years to unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity receive state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”

Page 18 line 14 Hostile activity offences
ANC proposal:

Clause 38(1)(a) delete “or ought reasonably to have known” on page 18 line 18 to read:
“(a) unlawfully and intentionally communicate, deliver or make available state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic; or”
COPE proposal:

Clause 38(1)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 17 and delete “or ought reasonably to have known” on page 18 line 18 and delete “or indirectly” on page 18 line 19 to read:

“(a) unlawfully and intentionally with the intention to cause harm to national security communicate, deliver or make available state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic; or”

DA proposal:

Clause 38(1)(a) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” and insert “to a non-state actor” after “communicate” on page 18 line 17 and delete “or ought reasonably to have known” on page 18 line 18 and delete “or indirectly” on page 18 line 19 and delete “or” and replace with “that would” on page 18 line 20 to read:

“(a) unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity communicate to a non-state actor, deliver or make available state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or that would prejudice the national security of the Republic; or”

ANC proposal:
Clause 38(1)(b) delete “or ought reasonably to have known” on page 18 line 23 to read:
“(b)  unlawfully and intentionally make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic.”
COPE proposal:

Clause 38(1)(b) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 21 and delete “or ought reasonably to have known” on page 18 line 22 and delete “or indirectly” on page 18 line 23 to read:
“(b) unlawfully and  intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit non state actor engaged in hostile activity or prejudice the national security on the Republic.”

DA proposal:

Clause 38(1)(b) Delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 18 line 21 and delete “or ought reasonably to have known” on page 18 line 22 and delete “or indirectly” on page 18 line 23 and delete “or” and replace with “that would” on page 18 line 24 to read:

“(b) unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit non state actor engaged in hostile activity or that would prejudice the national security on the Republic.”

ANC proposal:
Clause 38(2)(a) delete “or ought reasonably to have known” on page 18 line 29 to read:
 “(a)  unlawfully and intentionally communicate, deliver or make available state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in  hostile activity or prejudice the national security of the Republic; or”
COPE proposal:

Clause 38(2)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 28 and delete “or ought reasonably to have known” on page 18 line 29 and delete “or indirectly” on page 18 line 30 to read:

“(a) unlawfully and intentionally with the intention to cause harm to national security  communicate, deliver or make available state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic; or”
DA proposal:

Clause 38(2)(a) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 18 line 28 and delete “or ought reasonably to have known” on page 18 line 29 and delete “or indirectly” on page 18 line 30 to read:

“(a) unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity  communicate, deliver or make available state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic; or”
ANC proposal:
Clause 38(2)(b) delete “or ought reasonably to have known” on page 18 line 33 to read:
“(b)  unlawfully and intentionally make, obtain, collect, capture or copy a record containing state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic.” 
COPE proposal:

Clause 38(2)(b) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 32 and delete “or ought reasonably to have known” on page 18 line 33 and delete “or indirectly” on page 18 line 34 to read:
“(b) unlawfully and intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic.”
DA proposal:

Clause 38(2)(b) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 18 line 32 and delete “or ought reasonably to have known” on page 18 line 33 and delete “or indirectly” on page 18 line 34 to read:

“(b) unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity make, obtain, collect, capture or copy a record containing state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic.”

ANC proposal:

Clause 38(3)(a) Delete “or ought reasonably to have known” on page 18 line 39 to read:
“(a)  unlawfully and intentionally communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic; or”
COPE proposal:

Clause 38(3)(a) Delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 38 and delete “or ought reasonably to have known” on page 18 line 39 and delete “or indirectly” on page 18 line 40 to read:

“(a) unlawfully and intentionally with the intention to cause substantial harm to national security communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic; or”

DA proposal:

Clause 38(3)(a) Delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 18 line 38 and delete “or ought reasonably to have known” on page 18 line 39 and delete “or indirectly” on page 18 line 40 to read:

“(a) unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic; or” 

ANC proposal:
Clause 38(3)(b) Delete “or ought reasonably to have known” on page 18 line 44 to read:
“(b)  unlawfully and intentionally make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic.”
COPE proposal:

Clause 38(3)(b) Delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 43 and delete “or ought reasonably to have known” on page 18 line 44 and delete “or indirectly” on page 18 line 45 to read:

“(b) unlawfully and intentionally with the intention to cause substantial harm to national security make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic.”
DA proposal:

Clause 38(3)(b) Delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 18 line 43 and delete “or ought reasonably to have known” on page 18 line 44 and delete “or indirectly” on page 18 line 45 to read:

“(b) unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a non state actor engaged in hostile activity or prejudice the national security of the Republic.”

Page 18 line 48: Harbouring or concealing persons
ANC proposal:

Clause 39 Delete “or has reasonable grounds to believe or suspect,” on page 18 line 49 to read:
39. Any person who harbours or conceals a person whom he or she knows, or has reasonable grounds to believe or suspect, has committed, or is about to commit, an offence contemplated in section 36 or 38, is guilty of an offence and liable on conviction to imprisonment for a period not exceeding 10 years.
COPE proposal:

COPE proposal agrees with ANC proposal in Clause 39 to Delete “or has reasonable grounds to believe or suspect,” on page 18 line 49.

DA proposal:

DA proposal agrees with ANC proposal in Clause 39 to Delete “or has reasonable grounds to believe or suspect,” on page 18 line 49.

Page 18 line 53: Interception of or interference with classified information

COPE proposal: 
Clause 40(1) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 56 to read:

“40. (1) Subject to the Regulation of Interception of Communications and Provision of Communication-Related Information Act, 2002 (Act No. 70 of 2002), a person who intentionally with the intention to cause harm to national security accesses or intercepts any classified information without authority or permission to do so, is guilty of an offence and liable to imprisonment for a period not exceeding 10 years.”

DA proposal:

DA proposal agrees with COPE proposal in Clause 40(1) to delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 56.

COPE proposal: 

Clause 40(6)(b) Insert “, and with the intention to gain access to information which that person is not lawfully entitled to receive,” after “wilfully,”on page 19 line 36 to read:

“40(6)(b) Any person who wilfully, and with the intention to gain access to information which that person is not lawfully entitled to receive, gains unauthorised access to any computer which belongs to or is under the control of the State.....”

DA proposal:

DA proposal agrees with COPE proposal in Clause 40(6)(b) to insert “, and with the intention to gain access to information which that person is not lawfully entitled to receive,” after “wilfully,”on page 19 line 36.

COPE proposal: 

Clause 40(6)(c) Insert “, and with the intention to gain access to information which that person is not lawfully entitled to receive,” after “wilfully,”on page 19 line 41 to read:
“40(6)(c) Any person who wilfully, and with the intention to gain access to information which that person is not lawfully entitled to receive, causes a computer which belongs to or is under the control of the State....”

DA proposal:

DA proposal agrees with COPE proposal in Clause 40(6)(c) to insert “, and with the intention to gain access to information which that person is not lawfully entitled to receive,” after “wilfully,”on page 19 line 41.

Page 20 line 30: Disclosure of classified information

ANC proposal:

Clause 43 Insert “state” after “classified” and delete “for a period not exceeding five years” and replace with “as provided in section 36 of this Act” on page 20 line 31 and 32; and 

Clause 43(a) insert “is” before “protected” on page 20 line 34; and

Clause 43(b) insert “is” before “authorized” and insert “or required in fulfilment of a responsibility assigned” after “authorized” on page 20 line 36; and
Insert NEW Clause 43(c) “reveals criminal activity, including criminal activity for ulterior purposes listed in section 14 and section 47 of this Act.” to read as follows: 

“43. Any person who unlawfully and intentionally discloses classified state information in contravention of this Act is guilty of an offence and liable to a fine or imprisonment for a period not exceeding five years as provided in section 36 of this Act, except where such disclosure —

(a)  is protected under the Protected Disclosures Act, 2000 ( Act No. 26 of 2000) or section 159 of the Companies Act, 2008 ( Act No. 71 of 2008); or
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(b)  is authorized or required in fulfillment of a responsibility assigned  by any other law

 (c) reveals criminal activity, including criminal activity for ulterior purposes listed in section 14 and section 47 of this Act.”
COPE proposal:

Clause 43 Delete “intentionally” and replace with “with the intention to cause harm to national security” on page 20 line 31 to read:
“43. Any person who unlawfully and intentionally with the intention to cause harm to national security discloses classified information in contravention of this Act is guilty of an offence......”

Page 20 line 37: Failure to report possession of classified information

DA proposal:

Clause 44 delete “five” and replace with “one” on page 20 line 39 and insert “provided that no person may be prosecuted; (1) if that person has, within 14 days of receipt, applied for declassification as contemplated in this Act, or (2) if that person has, within 14 days of receipt, applied to the Classification Review Panel for a review of the classification as is contemplated in this Act, or (3) if that person has, within 14 days of receipt, applied to a court of law for an urgent review of the classification of the classified records or parts thereof, or (4) where the information or a part thereof that is contained in a classified record has been improperly classified in terms of this Act.” after “years” to read:

“44. Any person who fails to comply with section 15 is guilty of an offence and liable to a fine or imprisonment for a period not exceeding five one years provided that no person may be prosecuted;

(1) if that person has, within 14 days of receipt, applied for declassification as contemplated in this Act, or

(2) if that person has, within 14 days of receipt, applied to the Classification Review Panel for a review of the classification as is contemplated in this Act, or

(3) if that person has, within 14 days of receipt, applied to a court of law for an urgent review of the classification of the classified records or parts thereof, or 

(4) where the information or a part thereof that is contained in a classified record has been improperly classified in terms of this Act.”

Page 20 line 44: Destruction or alteration of valuable information
DA proposal:

Delete Clause 46 as per previous proposal to delete “valuable information”. 

If Clause 46 is retained then alternative proposal:
Delete “three” and replace with “two”.

“46. Any person who unlawfully and intentionally destroys, removes, alters or erases valuable information is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding three two years.”

Page 21 line 1: Improper classification

ANC proposal:

Clause 47(1)(c)(i) Insert “, corruption or any unlawful act or omission, incompetence, inefficiency or administrative error” after “the law” on page 21 line 8 to read:

“(i) conceal any breaches of the law, corruption or any unlawful act or omission, incompetence, inefficiency or administrative error;”
Page 21 line 18: Failure by head of organ of state or official of organ of state to comply with Act
DA proposal:

Clause 48 delete “two” and replace with “five” on page 21 line 22 to read:

“48. A head of an organ of state or an official of such organ of state who wilfully or in a grossly negligent manner fails to comply with the provisions of this Act commits an offence and is liable on conviction to a fine, or to imprisonment for a period not exceeding two five years.”

Page 21 line 23 Prohibition of disclosure of state security matter

ANC proposal: 
Clause 49 Insert “classified state” after “disposal” on page 21 line 25 to read:

“49. Any person who has in his or her possession or under his or her control or at his
or her disposal classified state information which he or she knows or reasonably should know is a state security matter, and who—“
ANC proposal:

Clause 49(c): Insert “state” after “classified” on page 21 line 32 to read:

“(c)  intentionally retains such classified state information when he or she has no right to retain it or when it is contrary to his or her duty to retain it, or neglects or fails to comply with any directions issued by lawful authority with regard to the

return or disposal thereof; or”

ANC proposal:

Clause 49(d): insert “state” after “classified” on page 21 line 36 to read:
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“(d)  neglects or fails to take proper care of such classified state information, or so to conduct himself or herself as not to endanger the safety thereof, is guilty of an offence and liable on conviction to imprisonment for a period not exceeding 10 years, or, if it is proved that the publication of disclosure of such classified information took place for the purpose of its being disclosed to a foreign state to imprisonment for a period not exceeding 15 years.”
COPE proposal:

Clause 49: Prohibition of disclosure of state security matter: This offence overlaps the general disclosure offence in clause 43 and COPE proposes it should be removed.

COPE proposal:

 Insert NEW clause 49: The public interest and public domain defences
49. 
(1) No person is guilty of an offence under sections 42, 43 and 44 if the person establishes that he or she acted in the public interest.

(2) A person acts in the public interest if the person has reason to believe that the classified information concerned shows one or more of the following:

(a) that a criminal offence or breach of the law has been, is being or is about to be committed;
(b) that a person has failed, is failing or is likely to fail to comply with any legal obligation to which that person is subject;
(c) that a miscarriage of justice has occurred, is occurring or is likely to occur;

(d) that the health or safety of individual has been, is being or is likely to be endangered;
(e) that the environment has been, is being or is likely to be damaged;

(f) that a public safety risk exists;

(g) that gross incompetence, mismanagement or impropriety on the part of any person has occurred;
(h) that an unlawful act, inefficiency or administrative error is being promoted;

(i) that an undue advantage is being given to anyone in a competitive bidding process; and 

(j) that the public is being misled by an action or statement of another person

       
(3) No person is guilty of an offence under sections 42, 43 and 44 if the person establishes that the information, or substantially the same information, disclosed was in the public domain at the time of the disclosure.
DA proposal:

Clause 49 renumber existing Clause 49 as 49.(1) and delete “Any person” and replace with “Any employee and/or operative of the Agency” on page 21 line 24 to read:

“49. (1) Any person Any employee and/or operative of the Agency who has in his or her possession or under his or her control or at his or her disposal information which he or she knows or reasonably should know is a state security matter, and who—“
Add NEW Clause 49(2) to read as follows;

“(2)
(a) No person is guilty of an offence under section 49.(1) if the person establishes that he or she acted in the public interest.

(b) A person acts in the public interest if;

(i) the person acts for the purpose of disclosing an offence under any law that he or she reasonably believes has been, is being or is about to be committed by another person in the performance of that person’s duties and functions for, or on behalf of, the Government of South Africa, and;

(ii) the public interest in the disclosure out-weighs the public interest in non-disclosure.

(c) In determining whether or not a person acts in the public interest, a court shall determine whether or not the condition in paragraph (2)(b)(i) is satisfied before considering paragraph (2)(b)(ii).

(d) In deciding whether or not the public interest in the disclosure outweighs the public interest in non-disclosure, a court must consider;

(i) whether or not the extent of the disclosure is no more than is reasonably necessary to disclose the alleged offence or to prevent the commission or continuation of the alleged offence, as the case may be,

(ii) the seriousness of the alleged offence,

(a) whether or not the person resorted to other reasonably accessible alternatives before making the disclosure and, in doing so, whether or not the person complied with any relevant guidelines, policies or laws that applied to the person,
(b) whether or not the person had reasonable grounds to believe that the disclosure would be in the public interest,
(c) the public interest intended to be served by the disclosure,
(d) the extent of the harm or risk of harm created by the disclosure, and
(e) the existence of exigent circumstances to justify the disclosure.

(e) A court may decide whether or not the public interest in the disclosure outweighs the public interest in non-disclosure only if the person has complied with the following;

(i) the person has, before communicating or confirming the information, brought his or her concern to, and provided all relevant information in his or her possession to, his or her immediate superior, and

(ii) the person has, if he or she has not received a response from his or her immediate superior within a reasonable time, brought his or her concern to, and provided all relevant information in the person’s possession to the Joint Standing Intelligence Committee of Parliament.

(f) Sub-section (2)(e) shall not apply if the communication or confirmation of the information was necessary in order to avoid grievous bodily harm or death.”
DA proposal:

Add NEW: Public interest/domain defence

Add NEW Clause 50 to read:  

“50.(1) 
No person is guilty of an offence in terms of any section of this Act if the person establishes that he or she acted in the public interest by disclosing classified information. 

(2) 
A person who discloses classified information acts in the public interest if the person has reason to believe that the  classified information disclosed shows one or more of the following;

(a) 
that a criminal offence or a breach of the law has been, is being or is about to be committed, 
(b) 
that a person has failed, is failing or is likely to fail to comply with any legal obligation to which that person is subject, 

(c) 
that a miscarriage of justice has occurred, is occurring or is likely to occur, 

(d) 
that the health or safety of an individual  has been, is being or is likely to be endangered, 

(e) 
that the environment has been, is being or is likely to be endangered or damaged, 

(f)  
that a public safety risk exists, 

(g) 
that gross incompetence, mismanagement or impropriety on the part of any person has occurred or is occurring, 

(h) 
that an unlawful act, inefficiency or administrative error has been or is being promoted, 

(i) that an undue advantage has been or is being given to any person involved in or who should be involved in a competitive bidding process, or

(j) 
that the public has been or is being misled by an action or statement of another person.

(3) 
Unless the disclosure was necessary in order to avoid grievous bodily harm or death, the court may take the following factors into account when deciding whether or not the disclosure was in the public interest;

(a) 
whether the extent of the disclosure is no more than is reasonably necessary to disclose the alleged offence or to prevent the commission or continuation of the alleged offence, as the case may be,

(b) 
the seriousness of the alleged offence,

(c) 
whether the person resorted to other reasonably accessible alternatives before making the disclosure and, in so doing, whether the person complied with any relevant laws that applied to the person,

(d) 
whether the person had reasonable grounds to believe that the disclosure would be in the public interest,

(e) 
the public interest intended to be served by the disclosure,

(f) 
the extent of the harm or risk of harm created by the disclosure, and

(g) 
the existence of exigent circumstances to justify the disclosure.

(4) 
No person shall be guilty of an offence under the Act if the person establishes that the information, or substantially the same information, disclosed by the person was in the public domain at the time of the disclosure.
CHAPTER 12: PROTECTION OF STATE INFORMATION IN COURTS
Page 22 line 3: Protection of classified information before courts

COPE proposal:

Clause 52(6) Delete “may, if it considers it appropriate” and replace with “must” to read: 
“52(6) A court may, if it considers it appropriate must, seek the written or oral  submissions of interested parties, persons and organisations but may not disclose  the actual classified information to such persons or parties prior to its order to disclose the classified information in terms of subsection (2)”.
CHAPTER 13: GENERAL PROVISIONS
DA proposal:

Delete all reference to “valuable information”.

Page 24 line 36: Transitional provisions

DA proposal:

Clause 55 remove provisions for making the possession of information classified in terms of Act No. 84 of 1982 and in terms of MISS Guidelines an offence.
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