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MEMORANDUM

TO:
MR T M H MOFOKENG


CHAIRPERSON OF THE SELECT COMMITTEE ON SECURITY AND CONSTITUTIONAL DEVELOPMENT
RE:
PROCEDURAL ADVICE REGARDING THE TRADITIONAL COURTS BILL [Bill 1-2012] (S76)
FROM: MR G DIXON 
COMMITTEE SECRETARY

DATE: 29 MAY 2012
1. 
BACKGROUND
Initial introduction of Traditional Courts Bill [B 15-2008]

The Bill was initially introduced in the National Assembly on 9 April 2008 as the Traditional Courts Bill [B 15 – 2008].

Withdrawal of Bill by Minister of Justice and Constitutional Development

The Minister of Justice and Constitutional Development withdrew the Traditional Courts Bill [B 15 – 2008] on 2 June 2011 from the National Assembly in terms of Rule 299 of the National Assembly Rules. The Minister tabled the Bill in the National Council of Provinces (NCOP) in November 2011 in terms of NCOP Rule 186. 

Prior notice of introduction

An explanatory summary of the Bill and prior notice of its introduction was published in Government Gazette No 34850 of 13 December 2011.

Public submissions received

The Select Committee received 57 submissions on the Bill from NGO’s, civil society and communities. The Select Committee has not had an opportunity to review these submissions. 
Re-introduction of Bill by Minister of Justice and Constitutional Development

The Select Committee on Security and Constitutional Development, on request of the Minister, then introduced the Bill in the National Council of Provinces on 25 January 2012 in terms of NCOP Rule 186. 
Statutory deadline

Bearing in mind the statutory deadline of 30 December 2012 by which the legislation envisaged by the Bill should be enacted to repeal the Black Administration Act, the intention is to have the concerns raised on the Bill addressed during the parliamentary process in the National Council of Provinces. This deadline has been previously postponed since 2008 by way of an Amendment Bill by the PC on Justice and Constitutional Development.

Tagging of Bill: ATC 10 February 2012

The JTM, in terms of Joint Rule 160(6), classified the Traditional Courts Bill [B 1 – 2012], introduced in the National Council of Provinces, as a section 76 Bill and as a Bill falling within the ambit of section 18(1)(a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No 41 of 2003).

Input from National House of Traditional Leaders
The initial Bill was also referred to the National House of Traditional Leaders for comment. A further comment was received from the NHTL on 14 March 2012.
2.
PROCESS

The Select Committee received a briefing on the Bill on 7 March 2012 and with agreement of the special delegates and permanent delegates present drafted a programme with the following deadlines:

12 March 2012 to 13 April 2012 (5 weeks): with Constituency period for Provincial Committees to prepare for provincial hearings.

16 April 2012 to 18 May 2012 (5 weeks): to conduct provincial public hearings on Traditional Courts Bill.

21 - 25 May 2012 (1 week): to hold meetings and submit negotiating mandates. 

30 May 2012: Select Committee Negotiating Mandate meeting on Traditional Courts Bill. 
4 – 25 June 2012 (3 weeks): Provinces to consider Final Mandates. 

1 August 2012: Select Committee to consider Final Mandates. 
3. 
PROVINCIAL HEARINGS

	TRADITIONAL COURTS BILL SUMMARY OF NEGOTIATING MANDATES

	PROVINCE
	NEGOTIATING MANDATE

	EASTERN CAPE
	The Eastern Cape legislature does not support the Bill and mandates the Eastern Cape delegate to the NCOP to negotiate against the adoption of the Bill.

The Province is of the view that the Bill is fundamentally flawed and no amount of amendments will be able to remedy the Bill.

The province submitted its proposals for consideration.

	FREE STATE
	The Free State Legislature votes in favour of the Bill subject to the proposed amendments.

	GAUTENG
	The Gauteng legislature votes against the Bill and submits proposed amendments to align the Bill Constitutionally. 

	KWAZULU-NATAL
	The KZN legislature proposed amendments to the Bill.

	LIMPOPO
	The Limpopo legislature requests the NCOP permanent delegates to negotiate on the Bill, taking into consideration the inputs mentioned in the report.

	MPUMALANGA
	Requests postponement of the Negotiating Mandate meeting for three months to finalise the provincial hearings. NCOP Rule 240(3) Chairperson of the NCOP may grant extension of the period.

	NORTHERN CAPE
	The Northern Cape is in favour of the principle of the Bill but supports proposed amendments to the Bill.

	NORTH WEST
	The North West legislature votes against the Bill in light of the public hearing submissions opposed to the Bill.

	WESTERN CAPE
	The Western Cape legislature votes against the Bill due to various reasons.


4. 
PROPOSED WAY FORWARD FOR CONSIDERATION

Postponement of Negotiating Mandate Meeting

The proposal is to postpone the Negotiating Mandate meeting set for 30 May 2012 and replace it with an agenda item: "Parliament Public hearings on the Traditional Courts Bill" for discussion and approval by the Committee.

 

Motivation

· The Minister for Women, Children and People with disabilities has requested a meeting with the Select Committee to outline her concerns with the Bill. 

· In addition, many of the members of the Select Committee have not had the opportunity to engage the public during the provincial legislature public hearings due to the work schedule of committees in 2012. 

· The parliamentary public hearings will afford national stakeholders that did not have an opportunity to present in the provinces, an opportunity to voice their concerns and this would allow members the opportunity to engage the Constitutional issues latent in the Bill. 

· This would also give effect to Clause 72(1)(a) of the Constitution of the Republic of South Africa by facilitating public involvement in the legislative processes of the Council. 
· The Select Committee has received 57 submissions on the Bill through the prior notice of introduction in the Government Gazette that has not been adequately dealt with by the Select Committee.
· The political premise for hosting parliament public hearings would be to afford the widest possible public participation on the Bill without compromising the provinces Constitutional mandate to determine its views on the Bill. 

· The negotiating mandates are relevant to guiding the thinking of the Committee and should be dealt in conjunction with the Committee applying its mind on the object, principles and Constitutional implications of the Bill as well as the impact to vulnerable groups in society. 
· The crafting of the legislation through this process would take into account the concerns raised by the provinces and the Committee would have sufficient information and guidance to propose amendments that would take the provinces concerns into account and any other matters that might be raised.

· The Chairperson of the Council must grant approval extending the six week period for consideration of a Bill in terms of NCOP Rule 240(3).
Additional motivation 

The Mpumalanga legislature has, through the Deputy Speaker of the legislature to Hon Mahlangu, the Chairperson of the NCOP, tabled a request to postpone the Negotiating Mandate meeting for three months to afford it time to consult all relevant stakeholders in the province and submit its negotiating mandate. (see attached)

5.
POTENTIAL CHALLENGES

Proposed plan and time period:

One month for advert calling for additional input on the Bill. (August 2012)

One week of public hearings (September 2012)

One week to consider amendments (September 2012)

Three weeks for provinces to consider amended Bill and produce final mandates (October 2012)

One week for Committee to consider final mandates and adopt report (November 2012)

Deadline for the implementation of the TCB is December 2012. If Parliament public hearings are approved then an Amendment Bill extending the Repeal of the Black Administration Act and Amendment of Certain Laws Amendment Bill should be tabled in time to extend the deadline to December 2013 to allow National Assembly time to consider Bill.
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