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SUBMISSION TO THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT:
COMMENTS ON THE CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT ACT AMENDMENT BILL

1. Introduction:
The Tshwaranang Legal Advocacy Centre (TLAC) thanks the Portfolio Committee for acting so promptly to address the lacuna in the 2007 Sexual Offences Amendment Act identified by Director of Public Prosecutions, Western Cape v Arnold Prins, Case number A143/08 and welcomes the opportunity to make submissions on the Criminal Law (Sexual Offences And Related Matters) Amendment Act Amendment Bill. 

TLAC is a non-governmental organisation (NGO) established in 1996 to eradicate the victimization of women by the legal system, and to make the law a vehicle of social change for women. This is done through the provision of free legal services and litigation, public education, research and advocacy. Over the years Tshwaranang has accumulated extensive experience around sexual offences. Through our Law Clinic we have assisted women during criminal trials, in addition to representing their interests in civil and constitutional matters. We have conducted extensive research into the handling of rape cases by the criminal justice system, as well as monitored the implementation of the 2007 Criminal Law (Sexual Offences And Related Matters) Amendment Act (“the Sexual Offences Amendment Act”). The organization also provides training to police officers, health workers and counselors around both the Act and sexual offences generally. On the basis of this expertise, organizational representatives have also provided expert testimony around sexual offences in both the regional and High Courts. We draw on these diverse experiences both to make recommendations specific to the Amendment Bill , as well as to strengthen the 2007 Sexual Offences Amendment Act generally. 

2. Clauses of the Amendment Bill
Clause 1: Engaging sexual services of persons 18 years or older (Amendment of section 11 of Act 32 of 2007)
TLAC supports the amendment of this clause by the insertion of the words “the offence of”.  TLAC is of the belief that the insertion of these words will cure the mischief that the recent case of Director of Public Prosecutions, Western Cape v Arnold Prins, Case number A143/08, is concerned with. This insertion would satisfy the concerns that were raised with regard to the Latin maxim nullum crimen sine lege (no crime without a law), as the insertion would remove all doubt in respect of the legislature’s intent to create a crime. There would therefore be no doubt that the act as described in this section is a crime and that it is the legislature’s intent to treat it as such. 
Clause 2: Amendment of section 17 of Act 32 of 2007
TLAC supports the amendment of this clause by the insertion of the words “the offence of” for the reasons set out in Clause 1. 
Clause 3: Amendment of section 23 of Act 32 of 2007
TLAC supports the amendment of this clause by the insertion of the words “the offence of” for the reasons set out in Clause 1. 
Clause 4: Amendment of section 56 of Act 32 of 2007
TLAC supports the amendment of this clause by the insertion of the words “and sentencing” as it seeks to create clarity and meaning in the Act with regard to sentencing.
Clause 5: Insertion of 56A in Act 32 of 2007: Sentencing
56A (1):
This insertion would satisfy the concerns raised with regard to the Latin maxim nullum poena sine lege (no punishment without a law), as this clause would remove all doubt in respect of the legislators’ intent to create a fixed, predetermined law (page 3 of the judgment of the Prins case above). There would therefore be no doubt that the act as described in this section is a crime. This insertion would alleviate the concerns with regard to the doctrine of legality in criminal law which was raised in the Prins case. In its discussion (page 9 of the judgment of the Prins case) of Burchell’s Principles of Criminal Law 3rd ed (2005) 99, the court raised the following: 
“Punishment is an integral part of the concept of a crime. Without the liability to punishment there would be no distinction between penal and non-penal laws. Thus it follows that “to render any act criminal in our law, there must be some punishment affixed to the commission of the act and where no law exists affixing such punishment there is no crime in law.”
By the insertion of this clause, the legislature clearly expresses its intent in that it is prescribing a law and the law is that where a person is convicted of any offence and a penalty is not prescribed in terms of this Act or any other Act, the question of punishment is left at the discretion of the court. This supports an interpretation that the principle of legality is essential to the rule of law in South Africa in the context of the criminal law. 
56A(2):
TLAC does not support this clause and is unable to ascertain what harm it is that this section seeks to ameliorate. We wish to point out that engaging in sexual acts for financial gain, benefit, reward, compensation or any other advantage are already crimes in terms of sections 11, 17 and 23 of the 2007 Sexual Offences Amendment Act. We do not think that the elements of a crime can also be used as aggravating factors in the sentencing of offenders. TLAC thus recommends that this section be deleted. 

3. Comments more broadly on the 2007 Criminal Law (Sexual Offences And Related Matters) Amendment Act
We acknowledge the urgency of amending the Sexual Offences Amendment Act as soon as possible to cure the defect identified in Prins. However, we submit that is not the only aspect of the Act that requires amendment and detail further areas of legislative concern below. 
Sections 15 and 16: Consensual sexual behaviours between children aged 12 – 16
In April 2012 the Pretoria High Court heard an application by the Teddy Bear Clinic and RAPCAN to declare aspects of sections 15 and 16 of the Act unconstitutional, specifically those provisions dealing with the consensual sexual behavior of children aged between 12 and 16. Amongst other things, the drafting of these sections allows for children under 16 to be prosecuted for kissing each other and, when read with section 54(1), would oblige those observing such behavior to report it to the police. 

While the legal arguments are obviously far more complex than the very brief summary presented here, it is important for the Committee to be aware of these developments and to consider amendments to the sections currently under scrutiny.

Section 42 (1):The National Register for Sex Offenders (NRSO)
The NRSO duplicates, in many respects, the National Child Protection Register (NCPR) created by the Children’s Act (38 of 2005) and managed by the Department of Social Development (DSD). There is very little difference in purpose between the two registers. While the NRSO includes people with mental disabilities (which the NCPR does not), it is narrower in scope than the NCPR. The NRSO includes only the details of those found guilty of a sexual offence against a child or person with mental disability. By contrast, the NCPR captures the details of those found unsuitable to work with children by a children’s court, any other court in any criminal or civil proceedings, or any disciplinary forum in proceedings concerning a person’s conduct towards a child. Such a finding must be made if the accused person is convicted of murder, attempted murder, rape, sexual abuse or assault with intent to do grievous bodily harm to a child. The latter stipulation ensures that both lists will contain the same names. The NCPR will however, provide greater protective benefits to children because it focuses on proceedings in addition to criminal trials, as well as a wider range of crimes and other forms of ill-treatment of children.   

On 15 May 2012 during a briefing to the Portfolio Committee on Social Development by DSD and the Department of Justice and Constitutional Development (DoJ&CD) on their respective registers, merging the two registers was mooted. We strongly support an amendment to Sexual Offences Amendment Act to this effect.  

Section 54(1): Mandatory reporting requirements
Section 54(1) of the Sexual Offences Amendment Act states that any person who has knowledge that a sexual offence has been committed against a child, must report such knowledge to a police official. Failure to do so constitutes an offence, and a person convicted of such an offence may be sentenced to five years’ imprisonment. (It is also obligatory to report to the police knowledge, or a reasonable belief, or suspicion, that a sexual offence has been committed against a mentally disabled person. Failure to do so will result in the same sanctions as the failure to report a sexual offence against a child.) The provision applicable to children conflicts with provisions in the Child Care Amendment Act, as well as health policy.
Section 110 (1) of the Children’s Amendment Act, 2007 reads as follows: “Any teacher, medical practitioner, psychologist, dentist, registered nurse, physiotherapist, speech therapist, occupational therapist, traditional health practitioner, legal practitioner, social worker, social service professional, minister of religion, religious leader, member of staff at a partial care facility, shelter, drop-in centre or child and youth care centre, labour inspector or police official who on personal observation concludes that a child has been sexually abused, deliberately neglected or abused in a manner causing physical injury must report that conclusion to the provincial department of social development, a designated child protection organisation, police official or clerk of the children’s court.”
Where the 2007 Sexual Offences Amendment Act imposes a legal obligation on everybody to report child sexual abuse, the Children’s Amendment Act restricts this obligation to particular categories of people. In addition, in terms of the 2007 Sexual Offences Amendment Act, persons must have knowledge of a sexual offence and must report this knowledge to the police. By contrast, the Children’s Amendment Act relies on the designated officials drawing a conclusion that sexual abuse has occurred based on their personal observation of the child. Such conclusions can be reported to a broader range of bodies than the police alone. Such officials are also required to substantiate their conclusions or belief.  
These mandatory reporting provisions also conflict with the provision of healthcare to children, particularly adolescents. 
Section 13 of the Children’s Act (no 58 of 2005) contains the following provisions: “Every child has a right to access to information on health promotion and the prevention and treatment of ill-health and disease, sexuality and reproduction; confidentiality regarding his/her health status and the health status of a parent, caregiver or family member, except when maintaining such confidentiality is not in the best interests of the child.” Section 134 deals with children’s access to contraceptives and states “any child (from age 12) who obtains condoms, contraceptives or contraceptive advice in terms of this Act is entitled to confidentiality in this respect subject to section 105” (which subsequently became section 110, following the 2007 Amendment). 
However, in terms of the 2007 Sexual Offences Amendment Act, 2007, a child between the ages of 12 – 16 may not consent to sexual penetration. This implies that any child between these ages seeking information about contraceptives, HIV or pregnancy, for example, must be considered sexually abused and reported to the police by the healthcare worker. This section also makes it possible to prosecute the parents of underage pregnant girls should they fail to report their daughters’ pregnancies to the police.  
It is in the best interests of children having consensual sex to be protected from teenage pregnancy, HIV and other STIs and to have access to termination of pregnancy services. It is also important that health services provide a health service, rather than becoming a surveillance arm of the law. Their assumption of such a surveillance role may well deter adolescents from using health services – a highly undesirable policy outcome. 
We therefore recommend amending this section to harmonise with the provisions in the Children’s Act.

4. Conclusions
TLAC thanks the Portfolio Committee for the opportunity to make these written representations. In addition, once the immediate need to address the Prins decision has passed we ask the Committee to consider holding public hearings around the criminal justice system response to sexual offences broadly with a view to amending those sections of the Act identified above, as well as strengthen implementation of sexual offences law and policy generally.   

This submission has been endorsed by the following organisations
Rape Crisis Cape Town Trust
POWA – People Opposing Woman Abuse
The Teddy Bear Clinic
RAPCAN – Resources Aimed at the Prevention of Child Abuse and Neglect
Women on Farms
Limpopo Legal Advice Centre
Childline South Africa 
AIDS Legal Network
SWEAT – Sex Workers Education and Advocacy Taskforce
The Nisaa Institute for Women's Development
The Community Law Centre, University of the Western Cape
The Western Cape Network on Violence Against Women 
TVEP – Thohoyandou Victim Empowerment Programme
Sonke Gender Justice


