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Introduction

1. The Sex Workers Education and Advocacy Task Force (SWEAT) supports the Portfolio Committee on Justice and Constitutional Development to act to address the lacuna in the 2007 Sexual Offences Amendment Act identified by Director of Public Prosecutions, Western Cape v Arnold Prins, Case number A143/08 and hereby makes a submission on the Criminal Law (Sexual Offences And Related Matters) Amendment Act Amendment Bill.
2. The Sex Workers Education and Advocacy Task Force (SWEAT) is a year-old non-profit organisation. SWEAT was established by a sex worker and social worker with the aim of addressing the health and rights of sex workers in South Africa. SWEAT has four dedicated programs: outreach and development- [specifically for health, HIV/TB/STI care and prevention, mental health, and human rights abuses], education and training, advocacy, lobbying, and promotion of human rights and research.  SWEAT advocates for the protection of the human, health, legal, civil, and labour rights of all adult sex workers. Since its establishment, SWEAT has grown to provide services to sex workers in 6 provinces and 11 sites. 
3. In Cape Town alone, between April 2011 and March 2012 (a 12 month period) SWEAT conducted 321 site visits to brothels, clubs, bars and indoor venues where sex work takes place. We distributed 444,406 male condoms and 15,031 female condoms to sex workers and sex work venues. We engaged with 2962 sex workers on outreach in the city, handing out condoms and safer sex information and speaking to sex workers about health and rights. We conducted 1274 workshops, 85 support groups and 17 ARV clinics to support learning about rights, health and life skills. 
4. Presently, both national and local laws criminalise sex work and related activities such as brothel - keeping in South Africa. The primary piece of legislation criminalising sex work is the Sexual Offences Act No 23 of 1957.
5. In this submission we would like to express our support for the amendment to Section 56a and others insofar as it affects women and children.
6. In the Prins judgment, the principle of legality was discussed, and in page 9 of the judgment of the Prins case, the court considered an extract from  Burchell’s Principles of Criminal Law 3rd ed (2005) 99, and  raised the following: 


“Punishment is an integral part of the concept of a crime. Without the liability 
to punishment there would be no distinction between penal and non-penal 
laws. Thus it follows that “to render any act criminal in our law, there must be 
some punishment affixed to the commission of the act and where no law 
exists affixing such punishment there is no crime in law.”

7. This principle is applied in other countries, and the in paragraph 25, the court cited the judgment of Lord Bingham in the House of Lords in R v Rimmington [2005] UKHL 63 para [33] which contains a description of the development and application of the principle in the English common law.  It  summarised as follows, in para 33:

“33 There are two guiding principles: no one should be punished under a law unless it is sufficiently clear and certain to enable him to know what conduct is forbidden before he does it; and no one should be punished for any act which was not clearly and ascertainably punishable when the act was done. If the ambit of a common law offence is to be enlarged, it "must be done step by step on a case by case basis and not with one large leap": R v Clark (Mark) [2003] EWCA Crim 991, [2003] 2 Cr App R 363, para 13.

The principle of legality, on a proper interpretation of the authorities requires 3 elements for the creation of a statutory offence: the proscribed elements, a criminalisation clause and a penalty clause. While the court in the Prins judgment may have erred in relation to its finding that the absence of the latter renders the offences in the Sexual Offences Act that do not have a penalty invalid, the cases where there is no “offence" and no penalty such as Section 11 are distinguishable.  We submit that section 11 violates the principle of legality in that it does not create an offence and does not list a prescribed penalty. To insert the word “offence” would amount to the creation of a new offence. This is justifiable in relation to section 17 and 23 of the Act, which are uncontroversial and clarifies existing common law offences. However, section 11 is not an uncontroversial offence, and is the subject of an ongoing law reform process. Accordingly, in this submission we would also like to further propose that the Portfolio Committee does not deal with section 11
 at this stage because there are other processes that are dealing this section in a much more comprehensive  way, which we will discuss in more detail below. 
South African Law Reform Commission (SALRC)
8. The SALRC is currently investigating the current legal framework and its impact on sex workers’ constitutional human rights. In 2002, the SALRC released an Issue Paper on Adult Prostitution, but they did not make any recommendations to the current legislation criminalising sex work, but rather sought to provide insight into the three (3) broad models for regulating sex work. Thereafter SWEAT conducted numerous workshops with sex workers to obtain their input on the 3 regulation models, and they submitted this information to the SALRC.
9. In June 2009, the SALRC released a Discussion Paper on Adult Prostitution, where they again, released information on four (4) different legal models, namely, total criminalization (what we have today), partial criminalization (often referred to as the “Swedish model”), legalization ( as in the Netherlands) and decriminalization (as in New Zealand and New South Wales in Australia). The SALRC invited civil society and members of the general public to forward submissions on the way in which these models would apply to South Africa and any other relevant information they have. Again, SWEAT consulted widely (including with sex workers themselves) and forwarded their submissions to the SALRC.
10. Since 2009 SWEAT has consistently offered its support in the finalisation of the SALRC’s report resulting from the Discussion Paper. The SALRC intended releasing their report in the first quarter of 2011, and the last deadline mentioned in correspondence with the  SALRC’s sited the first quarter of 2012 for the release of their report to the Minister of Justice (after consideration by the full Commission)
11. The SALRC’s process is almost at an end, as we can expect a report from the Commission imminently. The report will have considered over 2000 submissions with regard to Adult prostitution, including our submissions which included consultations with sex workers themselves.
12. Thus, we recommend that the Portfolio Committee does not deal with section 11, but refers this matter to the SALRC process, as they are already mandated to deal with this section, will do so more comprehensively than the Portfolio Committee is able to do at this time, and that a report with regard to this process is imminent
Five Year Review of Act 32 of 2007
13. In accordance with section 62(2)(c) of Act 32 of 2007 it provides, “The Minister must  - review the policy framework within five years after years in the Gazette and at least once every five years thereafter”.
14. Accordingly, the Act is due to be reviewed by the Ministry of Justice in 2013 wherein the Ministry will be required to consider the intention and effective of the law. 
15. SWEAT has conducted monitoring on the application of the current law to sex work, and has direct, regular contact with those whom the law affects most. As such, we have collected compelling and substantive information with regards to the application of the law, and its efficacy.  We are preparing information to submit to the Ministry to assist it in its review insofar as the legislation affects sex workers. 
16. As a result, we recommend that Portfolio Committee refer section 11 to the body who will review the Act and deal with its complications during the review in order to save costs. Further, we submit that this Review is likely to deal with the Act in a much more thoughtful and substantive way – than the Portfolio Committee is able to do at this time in this process. 
Consequence
17. We further submit that delaying dealing with Section 11 for the above considerations will not impact negatively on any person or persons, nor will it impact on the intention of the Sexual Offences Amendment Act
. Since the Act came into force in December 2007, only 11 persons have been convicted under this section. 

Conclusion

18. Sex workers are widely acknowledged to be a vulnerable group. The Sexual Offences Amendment Act was specifically drafted to address those most vulnerable to sexual assaults. As an organisation dealing with the needs and challenges of sex workers with regard to rights, health and justice we seek to ensure that sex workers are able to both access and use their rights and further, that sex workers are not subject to laws that exacerbate their vulnerabilities.  
19. We very much look forward to the release of the SALRC Report, and to the Review of the Sexual Offences Act and have been collecting evidence for consideration in both these processes. 
20. We anticipate that the review and report will allow wider, more thoughtful, evidence based consideration of the law with regard to sex work than the Portfolio Committee is able to undertake at this time. 
21. We appreciate the promptness with which the Portfolio Committee has acted to respond to the Prins judgment.
We confirm that we are available to meet with your office to present our recommendations orally.

SWEAT

Sally-Jean Shackleton
sallys@sweat.org.za or 082 330 4113 or 021 448-7875

� “A person (“A”) who unlawfully and intentionally engages the services of a person 18 years or older (“B”), for financial reward or other reward, favour or compensation to B or to a third person (“C”) – 


For the purpose of engaging in a sexual act with B, irrespective of whether the sexual act is committed or not; or


By committing a sexual act with B.


Is guilty of engaging the sexual services of a person 18 years or older.





� “To facilitate the development & implementation of the NPF; Eradicate secondary victimization and prevent sexual violence against victims all of sexual violence, batho pele principles; Introduces a new form of preventative & protective mechanism to protect children & persons living with mental disabilities; to Criminalize all forms of sexual related offence, by reviewing common law & establishing new sexual offences” Presentation to the National Conference, 1 February 2012Ms S Mosupye DOJ Chief Directorate: Promotion of the Rights of Vulnerable Groups 
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