
 

Subsidiary Computershare Ltd is an authorised Financial Services Provider and Participant regulated by the Financial Services Board and Strate Ltd 

Subsidiary Computershare Outsourcing Limited is an approved Custody Services Provider regulated by the JSE Ltd 
Directors > N Sarkar (Chair)*, SM Lorge (CEO)†, NSR Oldfield*, U du Plooy†, WS Thabe, DJE Opperman (CFO)†, DA Wordon (CIO), 

CC Kamukwamba (Alt**) Company Secretary > CIS Company Secretaries (Pty) Ltd (*British) (**Zambian) (†Executive) 
 

Computershare South Africa (Pty) Ltd 
Reg No 1998/010439/07 

70 Marshall Street Johannesburg 
2001 South Africa 

PO Box 61051 Marshalltown 
2107 South Africa 

Telephone +27 11 370 5000 
Facsimile +27 11 688 5216 

www.computershare.com  
  

25 May 2012 
 

 

Mr T Mafumadi 
MP: ST on Finance 

 
By email: awicomb@parliament.gov.za 

 
Attention: Mr A Wicomb 

Parliament of RSA 

PO Box 15 
Cape Town  

8000 
 

 

Dear Mr Mafumadi 
 

 
COMMENTS ON FINANCIAL MARKETS BILL, 2012 

 
We thank you for this opportunity to provide final comments on the Financial Markets Bill, 2012.  We 

have reviewed the revised bill and supporting documentation and wish to comment as follows: 

 
Conflicts of Interest 

 
We have previously raised concerns regarding conflicts of interest, in that a Self Regulatory 

Organisation (SRO) sets compliance requirements which may be structured for the benefit of the SRO.  

Participants are required to obtain signed custody agreements from their clients, in which personal 
information such as email addresses, telephone numbers, identity numbers etc. are provided.  As 

Participants, confidentiality clauses form part of our standard agreements and this information is 
provided to us by our clients, with the understanding that it will only be used for purposes of investor 

communication from Issuers.  The CSD, however, may provide securities services that compete with its 

participants and act as both regulators and for-profit service providers. 
 

We are pleased to note that the revised Bill separately defines the concept of regulatory functions 
versus securities services, that a SRO is expressly prevented from providing securities services that 

would be required to be regulated in terms of its regulatory functions and that there are more stringent 
parameters governing new business that a SRO may perform (clause 62 and 63).  We note that a 

confidentiality clause (clause 74) has been inserted and that information cannot be used for the benefit 

of the CSD.  Firstly, we continue to question how we can get comfort that Strate complies 
with the confidentiality created between ourselves and our clients.  Secondly, disclosure of 

information for the proposed central register (Securities Ownership Register) should be limited to the 
name, address and number of shares (as per the current market practice) and should be used for the 

purposes of “real-time transparency and as a management and monitoring tool”, but should not be 

used for the CSD’s personal gain.  We are aware that the CSD already sells information for their own 
gain and this should be prohibited. 
 
Our overriding concern remains the SRO model and how this will be regulated.  The revised 

bill provides that the SRO must take steps to manage its conflicts of interest, which steps must be 
transparent, open to public scrutiny and subject to annual self-assessment (clause 63).  We believe 

strongly that this self-assessment should be independent and be conducted by the FSB or an 

independent third party.   
 

Securities Ownership Register (SOR) 
 

We note that the SRO model will be reviewed as part of the broader financial regulatory reform 

towards a Twin Peaks model and we will certainly participate in the review process.  A concern was 



raised in our initial comments, that as the JSE holds 45% of Strate, control effectively rests with them.  
Ownership is restricted and the JSE has the right of first refusal on all shares that might become 

available for sale (up to 49%).  The JSE (a SRO) controls Strate (another SRO) and this entrenches 

what in our view is an unhealthy, anti-competitive integrated market structure.  What makes this 
much more concerning is that the proposal for the SOR is that it will be 100% owned by 

Strate.   
 

While we welcome the measures that have been inserted in the revised bill to avoid or reduce conflicts 
of interest, we are still concerned about clause 68 regarding shareholdings and ownership of a SRO, as 

this clause has remained unchanged.  The Registrar may approve the acquisition of shares or any other 

interest in a SRO in excess of 15% up to 49% and the Minister may approve a shareholding or 
acquisition exceeding 49%.  We reiterate that in our view, every market player/CSD participant 

should be given the opportunity to own up to 15% of the proposed SOR and they should be 
allowed to do the same in Strate (as was the case before).  All efforts by ourselves in the past to 

buy interests in Strate have been rejected on the basis of the original shareholder agreement between 

the JSE and other participants. 
 

Pledges 
 

Clause 38(1)(a) has been amended to state: 
 “A pledge or cession to secure a debt, in respect of securities or an interest in securities 

held by a central securities depository, participant, authorised user or nominee, as the 

case may be, must be effected by entry in the central securities account or the 
securities account, as the case may be, of— 

(i) the pledgor in favour of the pledgee specifying the name of the pledgee, the interest in 
            the securities pledged and the date; or 

(ii) the cedent in favour of the cessionary specifying the name of the cessionary, the interest  

in the securities ceded and the date, as the case may be.”  
 

We agree with the amendment to the clause “to clarify that the required entries in respect of pledges 
and cessions should be effected at the level of holding.”  

 

Our concern is that section 34(2)(k) states that: 
“the depository rules: must provide for – (i) the duty of persons for whom securities accounts or 

central securities accounts are kept to disclose to a participant or central securities depository, as 
the case may be, and the duty of a participant to disclose to a central securities depository, 

information about a beneficial, limited or other interest in securities deposited with the 
participant or central securities depository, as the case may be;…”   

 

We feel it should be clarified in this section that this obligation applies only where the pledge has been 
disclosed to the Participant.  There are instances where the Participant may not be advised of pledges 

recorded by the broker and we cannot be expected to disclose or report details to the CSD if we do not 
have the information ourselves.   While section 38(1)(a) provides for entry at the level of holding which 

is what the market players requested, our reading is that section 34(2)(k) will mean that the broker 

(where the broker nominee is the client of the participant) is obligated to report all pledges to their CSD 
participant.  There are practical difficulties where there are large volumes of pledges being recorded 

and uplifted in a short period of time, to record and then reverse these pledges at CSD participant and 
CSD level.  We therefore feel that these clauses contradict each other. 

 
General comments on Unlisted Securities (Clause 77 in August and revised bill) 

 

We refer to page 31 of the Explanatory Memorandum: Annexure A “Treasury comments on issues 
raised during the consultation period”. 

 
We indicated in our previous correspondence that whilst we agree with the need for regulation of 

unlisted securities and OTC trades, we do not see the need for Strate to have any jurisdiction in the 

certificated environment.  It should only regulate securities that have been dematerialised. 



 
“Treasury View:  The CSD is not responsible for balancing “certificated records” but to reconcile with 

the specific issuer its total issued share capital – which consists of uncertificated securities and 

certificated securities.  It must be remembered that companies no longer have shareholder details of 
those shareholders holding securities in uncertificated form.  For this the company relies on the CSD.  

Section 50(2)(a) of the Companies Act requires the company, after issuing any securities, to enter the 
“total number of those securities that are held in uncertificated form” in the paper register required by 

law and kept by issuers or their agents for certificated securities.  This number of the dematerialised 
portion of the uncertificated securities register is referred to as the “balancing number” on the register 

of the issuer.  In other words, to ensure proper reconciliation, the issuer relies on the CSD to ensure 

that there is no “over-issue” on its total issued share capital…” 
 

We do not agree with this view as this role is performed by the Issuer Agent in practice.   
 

Issue of Securities 

 
We note that clause 32(1) has been amended to reflect that “Certificated securities may be converted 

to uncertificated securities and an issuer may, subject to subsection (2), issue uncertificated securities 
despite any contrary provision in any other law; the common law; an agreement; the memorandum of 

incorporation of an issuer; a prospectus; or any other conditions applicable to the issuing of securities.” 

 
A concern was raised previously, as to whether the requirements will only apply to totally new issues of 

securities and not to the issue/allotment of new securities arising as a result of a corporate event, for 
example, an unbundling or restructuring, where the shareholder receives new shares in another 

company.  Where securities of listed companies are still held by shareholders in certificated form (in 
part because the cost of maintaining dematerialised holdings by small investors practically is considered 

too high), we will not be able to issue the new securities entitlements in dematerialised form for these 

accounts as such accounts simply do not exist. We would therefore like a practical directive on how this 
matter should be managed when it arises or it appears that the wording needs to at least be modified 

to read as “new issues [of listed securities], must be in dematerialised form where practical”. 
 
While the amendment to clause 32(1) would resolve this problem, the addition of clause 32(2) “When 

any new issue of listed securities is made by an issuer or when an issuer issues securities in 
contemplation of the listing of that issuer’s securities by an exchange, the securities must be issued in 

uncertificated form” is still problematic.  It is not practical to force shares arising as a result of new 
listings to be in dematerialised form.  There is extensive administration involved in the opening of new 

dematerialised share accounts (i.e. there must be a mandate and FICA documentation, etc.) and most 
participants/brokers will charge a custody fee to investors.  In practice, the easiest way is to open a 

certificated share account and issue certificates if there is no uncertificated account on record or 

available at the time,  and then to allow the shareholder time to  select a suitable service provider and 
dematerialise via the chosen service provider.  

 
Carrying on additional business 

 

We agree with the amendments to clause 62 and 63.  One of the concerns raised was that a more 
formal and vigorous adjudication process is required for disputes between market users and the 

SROs, and market users and the regulator. 
 

National Treasury’s response was that sufficient recourse mechanisms are in place for disputes of 

decisions taken by a SRO which include: 
- the Bill provides for a strengthened consultation processes to ensure broad stakeholder 

participation in rulemaking by SROs 
- Administrative decisions taken by an SRO are subject to appeal (clause 107) 

- Any concern by a market user relating to an SRO can be voiced to the FSB at any time 
(Practically, this does not apply and we have at least one example where a referral to the FSB 



was turned down on the basis that the FSB could not intervene in the matter as it was between 
the CSD (Strate) and a participant (us)).  

 

In our view section 107 is not broad enough to cover all the issues that the participants may have 
against the CSD.  We strongly believe that there should be a committee or panel at the level of the FSB 

to deal with the issues that the Participant or CSD may not be able to resolve amongst themselves, 
including but not limited to the carrying on of additional business.  This will assist the market to be in a 

position not to have to resort to litigation every time there is a dispute. 
 

Nominees 

 
We note that in Chapter IX “Provisions relating to unlisted securities and nominees” and in terms of 

section 78 which deals with the Approval of Nominees, that all nominees must be approved either by 
the Exchange, the CSD and in all other cases by the Registrar, before it can function as a nominee.  At 

one of the workshops we raised the concern that while we apply these requirements for dematerialised 

securities, there are some existing historical certificated securities accounts which may be registered in 
the name of nominees which have not been approved.  These accounts were opened at a time before 

the requirements were legislated.  There may also be “lost shareholders” where shareholders have not 
notified the Issuer Agent of their change of address etc. so we may not be in a position to contact 

these shareholders.   
 

We raised the question as to whether we would be required to enforce these requirements for 

certificated shareholders and whether we should freeze these accounts.  The FSB indicated at the time 
that they would look into this matter but said that the practical difficulties should be taken into 

consideration. 
 

We have not to date had any feedback regarding this issue. 

 
Conclusion 

 
In conclusion, we appeal to you to consider vested interests of other market participants, 

not just the SRO’s in ownership as well as the representation of other parties on various 

boards and committees of SROs and the FSB where applicable.   
 

We attach a schedule with our comments on specific clauses contained in the legislation (Annexure A).  
These are comments that we have raised previously that have not been addressed. 

 
Should you require any further information, please contact the writer on (011) 370-7709 or at email 

address teresa.van.niekerk@computershare.co.za.  

 
Yours sincerely 

 
 

 

 
 

T L Van Niekerk (Mrs) 
COMPLIANCE OFFICER 
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Annexure A 
 
 

Our comments are highlighted in red below. 
 

Financial Markets Bill, 2012 
 

 

1. Page 78 Clause 21(1): - “Every authorised user must deposit securities held by it for its own 
account and for or on behalf of its clients in separate securities accounts and must ensure that 

securities held for or on behalf of its clients are identifiable as belonging to a specific person.” Does 
this mean that authorised users must have two accounts at Participant level?   

 

2. Clause 21(2)(a): “Every authorised user must balance and reconcile the aggregate number of each 
security reflected in securities accounts maintained by the authorised user, and held by a 

participant, a central securities depository or another third party on behalf of the 
authorised user and its clients, with the number of securities held by the participant, central 

securities depository or other third party, on a daily basis unless otherwise provided for in the 

exchange rules.”  We also note section 18 on page 31 of the Explanatory Memorandum -  “This 
effectively means that daily balancing with the upper tier custodian, i.e. participant, CSD or a 

third party will be required of authorised users.”  When will authorised users be required to 
balance their accounts with a Central Securities Depository or other third party as only Participants 

or External Participants have accounts with the Central Securities Depository (CSD)?  
 

3. Page 18 definition – “central securities account” means an account that reflects the number or 

nominal value of securities of each kind deposited and all entries made in respect of such 
securities, kept by a central securities depository for – (a) a participant; (b) an external central 

securities depository; or (c) any other persons as determined in the depository rules.”  In 
our view, this definition is too wide and allows the CSD to compete with participants. 

 

4.  Page 89 Clause 29(1) “A central securities depository –  
 

(i) “must balance and reconcile the aggregate of the central securities accounts with the 
records of the relevant issuer— (i) in respect of certificated securities of the same kind, 

not less than once every six months;” We do not see the need for this as the CSD has no 
jurisdiction or involvement in the certificated environment and should not be responsible 

for balancing certificated records? 

 
(q)    “may enter into an agreement with an external central securities depository for the provision 

of securities services in the Republic for or by the external central securities depository;” 
Strate (the CSD) is taking on custody and settlement risk at the same level as that of its 

participants and may also enter into agreements with external CSD Participants.  Are there 

capital adequacy requirements and risk measures in place for the CSD to mitigate the 
custody and settlement risk?  As external CSD’s are currently clients of existing Participants, 

our view is that Strate will be competing with Participants.  


