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Dear Sir
RE:
WRITTEN SUBMISSION – DRAFT OFFENCES AMENDMENT BILL TO THE SEXUAL OFFENCES ACT OF 2007
1. I wish to submit written comment on specifically the proposed section 11 of the Draft Amendment Bill, which I repeat herein for convenience: -

““Engaging sexual services of persons 18 years or older
11.
A person (“A”) who unlawfully and intentionally engages the services of a person 18 years or older (“B”), for financial or other reward, favour or compensation to B or to a third person (“C”)—

(a)
for the purpose of engaging in a sexual act with B, irrespective of whether the sexual act is committed or not;

(b)
by committing a sexual act with B,

is guilty of the offence of engaging the sexual services of a person 18 years or older....”
2. The proposed legislation is no doubt well intended and addresses an activity that is by many regarded as morally repugnant. It is not only motivated by the pious, the pretentious and the puritan. 

3. Nevertheless, its moral repugnancy does not necessarily compel legislative intervention.  The history and application of this kind of legislation has been chequered with disastrous social consequences.
4. There exists therefore a very high burden of necessity before Parliament should consider any legislation aimed at enforcing a moralistic judgment.  It doesn’t mean that such legislation should not be passed.  It simply means that the benefits of the legislation should be clear, should follow as a matter of high probability and should obviously outweigh any negative consequences.  It must be realised as an axiomatic starting point that merely proscribing behaviour does not result in it disappearing. It may not result in anything other than undesirable and unintended consequences. These are the principles of sound and well-informed law making.  

5. The current legislation MAY have a small deterrent effect on the undesirable practice, but it will almost certainly come at a very high price.  In what follows I seek to demonstrate that the salutary effect of the legislation will be negligible, whereas the potential harmful consequences may be and in some cases will be very serious.  
MORALISTIC LEGISLATION GENERALLY
6. Assume any private act/practise that occurs between consenting adults, that is widely practiced, that has no obvious victim and that has been practiced in a given society from time immemorial.  Assume it to be regarded as repugnant, but is nevertheless widely tolerated.  

7. Examples of such acts and/or practices abound.  I will refer to a few: -
7.1. Adultery:  This practice used to be illegal.  However, its criminalisation lapsed into disuse when it became increasingly clear that in a modern society back-page news is not the concern of the law.  Back page news seems to be everybody’s business but regarding adultery the law has followed the old English adage that certain things are “none of your business”.  The obvious driving force behind the decriminalisation of adultery has been the issue of privacy.  Marital and sexual relations between people are their private business.  The interference of the State results in no clear benefit to society and at the same time causes individuals to suffer almost irreparable invasion of their private lives;

7.2. The prohibition on alcohol in the United States during the 1930’s:  Alcohol consumption as a practice is still regarded by many as morally and socially repugnant.  It resulted in an outright ban in the USA.  High hopes were expressed of an alcohol free society with no more domestic violence, violence among young men and the end of alcoholism.  The immediate effect was simply to drive both production and consumption underground.  Poor quality control over alcohol supply had terrible health consequences.  The illegality of production attracted unscrupulous operators and gave rise to the Mafia controlling large parts of American society.  In effect a very large part of ordinary American society had been criminalised and driven into the arms of the underworld.  The absence of any clearly identifiable victim made prosecution very difficult and resulted in the widespread corruption of the American Police Services.  Where industries such as these are legally proscribed, the effect is not the disappearance of the industry, but simply attraction into the industry of evermore criminals.  An industry which might be subject to reasonably acceptable social control runs out of control;  

7.3. The guilt principle in divorce:  To obtain a legal divorce used to involve a distinct form of moral condemnation.  One of the parties was deemed to be guilty.  This principle has in modern law given way to a principle geared towards better social control and preferable personal consequences.  In the modern world it is recognised that certain marriages break down irretrievably.  Whether divorce is morally reprehensible or not, the recognition of irretrievable breakdown resulted in much improved relations between State and subject and much improved consequences in terms of controlling and ordering the fate of divorcing couples and innocent children.
8. A very high burden of necessity indeed.  Should Parliament consider any legislation aimed at enforcing a moralistic judgment it requires minute introspection as to whether the legislation is not simply a populist measure to appease vocal sections of the electorate.  If so, it means Parliament will be sacrificing the vulnerable, the weak and the voiceless to achieve the appeasement of sectarian interests.  This must be guarded against at all costs.  Leadership sometimes requires the (not so popular) status quo to be maintained.  In what follows I demonstrate that the proposed law is ill-advised.
Privacy

9. The public exposure and trial of an offender will obviously have devastating personal consequences for some offenders, whereas others will find the charges totally irrelevant to their private lives.  The effect of punishment experienced by some offenders will therefore be much harsher than that experienced by others.  The net effect will be to differentiate between offenders.  It is clear that only some offenders might be deterred.  Those who fear for the impact on their private lives and who judge detection and public exposure as a real possibility.  I will refer to this issue in more detail below.  Suffice to say that the effect of conviction will unfairly differentiate between offenders with a stable family life as opposed to those with none.  

10. Furthermore, and most importantly, the effect on innocent third parties and families will likewise be devastating.  As tempted as one might be to say that such families have brought tragedy onto themselves, the very real question arises as to whether State sponsored intrusion and exposure of this kind is warranted.  The intrusion is into the lives of innocents.  The offender is guilty of a crime with no victim.  The proposed law is not confined to public places or designed to deter unseemly public behaviour.  Private acts in private places are the very ambit of the proposed bill.  The privacy of the home is therefore not excluded.  
11. It is not at all clear that the need for this Act is so pressing as to permit this kind of invasion of the private lives of innocent people.  It is not clear that the abolition of the law against adultery can in any way be distinguished from the current proposed bill.  
12. Nevertheless, it may be conceded that a small number of potential offenders might be deterred by this law.  However, as I will demonstrate below, it will indeed be a negligent portion of potential offenders.  In all likelihood potential offenders will simply circumvent the law and/or be driven underground and/or take the necessary actions to avoid either arrest or prosecution (in victimless crimes, bribery becomes very difficult to control).  
ENFORCEABILITY
13. For the South African Police Services to enforce this law will involve the sordid investigative and snooping arrangements previously employed by the old SAP when enforcing the Immorality Act.  Is it anticipated that a specialist unit will be comprised?  Or is it anticipated that any policeman will have the powers of arrest and detention necessary to give effect to this law?  
14. The way the law is currently phrased requires a policeman to make a prima facie judgment as to whether “compensation,favour or reward” was given to a person merely for the purpose of engaging in a sexual act with such person.  It is not clear how a policeman is supposed to judge whether prima facie an offence had been committed or whether two innocent parties are simply romantically and/or socially engaged.  It may be argued that solicitation and sex work are easily identifiable.  In my experience it is not so.  MANY sex workers have both clients and normal relationships.  Many innocent couples live and frequent areas which are at the same time frequented by sex workers.  It is not altogether clear whom the policemen will arrest.  How is he to distinguish a “favour” from a valid gift?  What are the implications for innocent couples who end up under the scrutiny of the proposed immorality police?  What are the terrible implications for such couples who end up being arrested and detained?
15. There will indeed be a very fine line between a “favour” that is legal as opposed to a “favour” that is illegal for the purposes of the Act.  

16. The evidentiary problems are enormous: -

16.1. Evidence will have to be led to convict a person who is guilty of this offence.  On the face of it, there appears to be only two options available to the South African Police Services.  They must either create a specialised unit to snoop on couples in order to tender evidence of the exact transaction that occurred between them.  Alternatively, they have to entrap prospective clients – usually achieved by a female police officer acting the part of a prostitute;

16.2. Both these methods are sordid, onerous on police morale and most likely to undermine the process of justice rather than to enhance it.

POLICE CORRUPTION
17. The current harassment and victimisation of female sex workers by many members of the South African Police Services (and male police officers all over the world) is well documented.  This current practice coupled with the power of arrest and detention of an alleged offender in terms of the proposed Act may certainly deter a small number of prospective offenders.  If one adds to this the fear of exposure, it may at first blush appear that the Act will at the very least deter the commission of potential offences to some degree.  
18. However, this potential benefit appears to be fully nullified by the incredibly high inducement that the Act provides to certain alleged offenders to attempt to bribe their way out of a personally difficult situation.  The devastating personal consequences to some offenders leave them with few options.  The fact that there will be no consequences if an arrest is abandoned (there is no complainant or no victim) coupled with the extreme difficulty to prove that an offence is being committed provide a watertight reason for an arrest and a subsequent release.  In almost all cases a “lack of evidence” will be quite validly cited. This situation likewise provides a very high inducement to extort.  The high inducement both to bribe and to extort will almost certainly create a toxic mix that will have devastating consequences for effective policing.  It will simply result in yet another useless law being employed by corrupt police officers (mostly male) for personal financial gain.  It can be safely assumed and predicted with very high confidence and very high probability that a pitiful few arrests will result from the enactment of the proposed bill.  It can likewise be predicted that a very large number of threatened arrests will be made.  Most certainly it will simply serve as a corrupting influence.
SENTENCE
19. In the very unlikely event of a conviction, it appears that no clear sentence has been anticipated.  This is not surprising since any consideration of sentence immediately reveals the questionable purpose of the Act.  Is the “service fee” paid by the offender a factor to be taken into consideration of sentence?  If so, is a high service fee aggravating, extenuating or irrelevant?  If the latter, it begs the question as to what the exact purpose of this proposed law was.  

20. One would have expected a high financial value to an illegal transaction to result in aggravating circumstances.  The fact that an unscrupulous offender has driven down the price that he is willing to pay would result in a lower transaction value and therefore a lower sentence!  

21. If transaction value is irrelevant, it is not at all clear how sentence is to be approached.  In cases where public exposure has had devastating personal consequences for the offender concerned, these would surely be taken into consideration.  Or not?  
22. Solicitation is currently proscribed.  Convictions are extremely rare and sentences seem to have no effect other than to serve as further victimisation of the vulnerable.

SAFETY AND HEALTH OF WOMEN
23. Some women who engage in these kinds of practices are opportunistic high earners.  It is not clear that this law will affect them at all.  They will carefully select their clients and ensure privacy, confidentiality and will guard against legal intrusion.  
24. Many other women involved in these kinds of practices are financially desperate with chaotic personal lives.  The result of this Act will simply be to force them into even worse and desperate circumstances in order to service and retain their existing clientele.  It must be remembered that the mere fact that a practice is proscribed seldomly has any effect on real market demand, as illustrated above where I dealt with consensual acts between adults and other widely accepted social practices.
25. Desperate women will end up having to take on the obligation and burden to guard against criminal prosecution of their clients.  It will inevitably lead to them having increased reliance on unscrupulous men (corrupted police, pimps and drug dealers).   

26. It must be noted that the purpose of the current Act is certainly not to protect women.  It does not distinguish male from female parties at all and is equally applicable to male (gay) clients and service providers.  It is likewise applicable to any women who might grant a man of her liking any favour for the purposes of sexual relations.  

27. The net effect can only be to worsen an existing social problem and render it much more difficult to control, treat and ameliorate.  

28. It will result in an industry being driven more deeply underground and more deeply into the arms of criminals, resulting in for instance AIDS counselling and treatment becoming much more difficult to administer.  The difficulty to provide health care to those guilty of an ancillary offence has been well documented. Affected women will be difficult to identify and will be reluctant to provide health workers with their addresses, names of friends, names of clients, names of family and other vital information that is usually obtained in order to effectively intervene on medical and health grounds.  They will be forced to distinguish the health worker from the police snooper.   
29. It is not clear that the proposed legislation will in any way improve the lot of desperate women.

CONCLUSION

30. The proposed legislation amounts to no more than moral outrage being registered by means of an Act of Parliament.  

31. The consequences of this law have to be judged not as to whether moral outrage has been appeased, but whether its practical results will be to create a better South Africa.  It is clear that they will not.  It is clear that the faint hope of a slight deterrent value is totally outweighed by the very real and dreadful consequences which may and will befall female sex workers, innocent families, innocent citizens and dutiful police and enforcement agents.  

CLIVE VAN DER SPUY

25 May 2012
