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A
ADVICE SOUGHT
1 We are briefed, on an urgent basis, to provide advice on whether a proposed draft provision to the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 32 of 2007 (“the Sexual Offences Act”) adequately addresses concerns that have been raised in a judgment of the Western Cape High Court in Director of Public Prosecutions: Western Cape v Prins (A134/08) [2012] ZAWCHC 42 (11 May 2012).
2 The proposed draft provision comes in the form of section 56A which is couched in the following terms:

“Sentencing
56A.
(1)
A court shall, if─

(a)
that or another court has convicted a person of an offence in terms of this Act; and

(b)
a penalty is not prescribed in terms of this Act or any other Act in respect of that offence,

impose a sentence which that court considers appropriate and which is within that court’s penal jurisdiction.



(2)
If a person is convicted of any offence under this Act, the court that imposes the sentence shall consider as an aggravating factor the fact that the person—

(a)
committed the offence with the intent to gain financially, or receive any favour, benefit, reward, compensation or any other advantage; or

(b)
gained financially, or received any favour, benefit, reward, compensation or any other advantage,


from the commission of such offence.”
3 To this end we are briefed with

3.1 A copy of the Western Cape High Court judgment in Director of Public Prosecutions: Western Cape v Prins (A134/08) [2012] ZAWCHC 42 (11 May 2012) (“the Prins judgment”);
3.2 The draft proposed section 56A;
3.3 A copy of the judgment of the Free State High Court in The State v Booi (14/2010) [2010] ZAFSHC 91 (12 August 2010) (“the Booi judgment”);
3.4 A copy of the judgment of the Pietermaritzburg High Court in The State v Mchunu (CC168/2011P) unreported 16 September 2011 (“the Mchunu judgment”);

3.5 A copy of the appellant’s application for leave to appeal to the Supreme Court of Appeal.
4 We are advised that leave to appeal has been granted to the appellant.

B
BRIEF BACKGROUND
5 The respondent was charged with sexual assault under section 5(1) of the Sexual Offences Act in that he had touched the breasts and private parts of a complainant without her consent. The matter was heard in the Regional Court.
6 The section provides as follows:

“(1) A person (‘A’) who unlawfully and intentionally sexually violates a complainant (‘B’), without the consent of B, is guilty of the offence of sexual assault.”

7 The respondent objected to the charge pursuant to section 85(1)(c) of the Criminal Procedure Act, 51 of 1977 on the ground that the charge “does not disclose an offence”. The basis for this objection was that section 5(1) of the Sexual Offences Act under which he had been charged does not prescribe any sanction or penalty in the event of a conviction.
8 The Regional Court upheld the objection. On appeal to the Western Cape High Court, a Full Bench dismissed the appellant’s appeal. It did so, essentially, on the consideration of the following factors:

8.1 The nullum crimen sine lege (no crime without law
) principle and the nulla poena sine lege (no punishment without law
) principle.
 We pause here to point out that the first principle is uncontroversial. It simply means that where conduct is not prohibited by law there can be no crime in engaging in it. The second principle (at least by the manner in which the High Court construes it) is somewhat controversial. The High Court took the view that this nulla poena sine lege principle means that where no punishment is prescribed for an offence there can be no crime.
 Citing Burchell
 as being the exposition of the principle, the High Court said:
“Punishment is an integral part of the concept of a crime. Without the liability to punishment there would be no distinction between penal and non-penal laws. Thus it follows that to render any act criminal in our law, there must be some punishment affixed to the commission of the act and where no law exists affixing such punishment there is no crime in law.”
8.2 Sections 35(3)(l) and 35(3)(n) of the Constitution of the Republic of South Africa, 1996, by which the nullum crimen sine lege and nulla poena sine lege principles are implied under the broad rubric of legality.
 
8.3 The Legislature’s intention was not to prescribe a penalty or punishment for the sexual offence of sexual assault created by section 5(1) (and other sexual offences) of the Sexual Offences Act.

C
ADVICE GIVEN
(a) Does the Proposed Draft Provision Address the Court’s Concerns?

9 In giving our advice it is important to understand the parameters within which it is sought. It seems to us that our advice is sought on a narrow issue which is this: Does the proposed draft provision (section 56A) address the concerns raised by the High Court in the Prins case? This is indicated by the ipsissima verba of the instruction to Counsel as contained in an electronic mail addressed by the Deputy State Attorney to Counsel on the afternoon of 24 May 2012 in these terms: “whether the proposed Section 56A(1) of the proposed Committee Bill would be sufficient to address the findings by the court in the Prins judgment”.
10 Thus, we are not asked to advise on whether or not the High Court is correct in its judgment and reasons therefor. We are not asked to provide advice on prospects of success on appeal against the judgment.
  
11 While we are not asked to advise on the correctness of the High Court’s findings in the Prins case, we make some brief observations thereon in passing. A more comprehensive assessment would require more time than we have been provided.
12 In our view the proposed draft provision does not address the findings by the Court in the Prins judgment. The reason for our saying so is briefly this: The proposed draft provision confers discretion on a Court to “impose a sentence which that court considers appropriate and which is within that court’s penal jurisdiction”.  But the High Court has criticised this approach, saying 

“[t]he notion that punishment should in each case be left at the discretion of the judge is indeed the antithesis of the nulla poena sine lege principle.”

13 That, in our view, is the end of the matter, if the idea is to address the Court’s findings to the letter. However, as we argue below, the Court has mischaracterised the nulla poena sine lege principle.  It seems to us that, subject to what we say below about subsection (2) of the proposed section 56A, the wording of the section is not objectionable.
14 The only caveat that we should point out is that sub-section (2) of the proposed draft provision does not take the matter any further because that provision is already in section 56(7) of the existing Act. It is therefore not necessary to repeat as part of the proposed section 56A. 

15 In our view, one way of addressing the High Court’s concerns may be to add in the appropriate Part of Schedule 2 to the Criminal Law Amendment Act, 105 of 1997, those sexual offences (including sexual assault) for which there is currently no prescribed punishment in the Sexual Offences Act and/or the Criminal Law Amendment Act, 105 of 1997 itself. Such a remedy cannot apply retrospectively because section 35(3)(n) of the Constitution forbids that. The accused persons who have already been convicted of sexual assault cannot be prosecuted again with a view to imposing the new prescribed punishment for that offence because section 35(3)(m) of the Constitution forbids it.
16 But in our view, the High Court cannot be correct in its findings. It is to that issue that we now turn and make general remarks.
(b) Some Observations on the High Court’s Findings

17 As regards the merits of the High Court’s findings we make the following observations in passing. We have not been asked to advise on this and so we do not give a scholarly treatment of the judgment in this respect. Such a treatment would require more time than we have been given.
18 In our view, the Court seems to conflate two related but separate principles of criminal justice. The first principle, nullum crimen sine lege, simply means that no one can lawfully be found guilty of a crime that the law does not prescribe. In other words, where the law does not prohibit conduct, that conduct cannot constitute a crime. That principle is now embodied in section 35(3)(l) of the Constitution, 1996.
19 That is not what we have here. Sexual assault in the form of the touching of the breasts and private parts of another person without that person’s consent constitutes an offence in terms of section 5(1) of the Sexual Offences Act read together with the definition of “sexual violation”. As we understand matters, such conduct constituted an offence at the time the respondent was charged.
20 The second principle, nulla poena sine lege, means plainly that no one can be punished (for conduct) where the law prescribes no punishment for that conduct. It is a variation of the theme for which section 35(3)(n) of the Constitution, 1996, provides.
 It does not mean that where the law prescribes no punishment for a particular conduct then such conduct cannot constitute a crime. None of the authorities cited by the High Court in the Prins judgment (with the sole exception of Burchell
) support the proposition that without a prescribed punishment there can be no crime. Those authorities deal either with the nullum crimen sine lege principle or the nulla poena sine lege principle, or both. None of them propose the hybrid principle for which the High Court in Prins contends.
21 The High Court in the Prins judgment conflated the two principles (thus creating a hybrid of the two) and came to the conclusion that where there is no prescribed punishment for conduct (sine lege) then such conduct does not constitute a crime (nullum crimen). But this case is not concerned with the absence of a crime (nullum crimen). It is concerned with the absence of a punishment as prescribed by statute (nulla poena). Where, as in this case, a crime has been committed, the subsequent discovery of the absence of a prescribed punishment for it cannot serve ex post facto to decriminalise that offence.
22 Moreover, the High Court’s finding in this regard renders the plain terms of section 5(1) of the Sexual Offences Act pro non scripto and redundant. There is a presumption against redundancy of words in a statute.
23 The High Court also found that the Legislature must have intended that sexual offences should not be punishable.
 At the same time, and dispensing with the casus omissus rule,
 it held that there would be no certainty as regards what the Legislature intended if its omission of the penalty clauses for sexual offences were a mistake.
 

24 But this finding ignores the express objects of the Sexual Offences Act as articulated by the Legislature in section 2. These objects include:
“to combat and, ultimately, eradicate the relatively high incidence of sexual offences committed in the Republic by:

(a)
Enacting all matters relating to sexual offences in a single statute;


(b)
criminalising all forms of sexual abuse or exploitation;


(c)
… .


(d)
….

(e)
… ensuring more effective and efficient investigation and prosecution of perpetrators of sexual offences by clearly defining existing offences, and creating new offences”
(emphasis supplied)
25 It is clear that the Legislature’s clear object in passing the Sexual Offences Act is to “eradicate the relatively high incidence of sexual offences” and to “ensure more effective … prosecution of sexual offences”. That object can self-evidently never be achieved if it were the Legislature’s intention that sexual offences are not to be punishable. In our view, the High Court cannot be correct in this respect. Its finding is quite simply incongruous with the clear legislative intention as expressed in section 2 of the Sexual Offences Act. The only reasonable inference from this must be that this is an innocent omission and not a deliberate one. A conclusion, as reached by the High Court in the Prins judgment, that the Legislature intended that sexual offences are not to be punished, would lead to the absurdity where the Legislature intentionally does the opposite of what it intends to achieve by the express wording of the objects provision in section 2 of the Act. The Legislature is presumed to be consistent with itself. In this regard, the following dictum is trite 
 
“The Legislature is presumed to be consistent with itself . . . where there are two sections in an Act which seem to clash, but which can be interpreted so as to give full force and effect to each, then such an interpretation is to be adopted rather than one which will partly destroy the effect of one of them.”
26 Moreover, sexual offences, including sexual assault
, have been regarded as criminal offences even before the passing of the current Sexual Offences Act and have been punished as such by the Courts. Section 276 of the Criminal Procedure Act, 51 of 1977, enjoins the Courts to take into account the common law in imposing sentences for offences. Where there is no statutorily prescribed sentence for sexual assault or indecent assault, the Courts have the body of case law to take into account as regards appropriate sentence for such offences. Indeed, “[i]t is a sound rule to construe a statute in conformity with the common law rather than against it, except where and so far as the statute is plainly intended to alter the course of the common law”
.

27 It simply cannot have been the Legislature’s intention to decriminalise sexual offences (including sexual assault) by deliberately omitting to prescribe a sentence for such offences in the Sexual Offences Act. Indeed, the Legislature is presumed not to wish to alter the existing law more than it is necessary.
 There are in our view no clear indications in the statute to sustain such a proposition. On the contrary, both the common law and the objects of the Sexual Offences Act, point to the clear legislative intention of criminalising sexual offences (including sexual assault) and punishing them as such.
28 The Court concluded that the charge in question did not disclose an offence.
 This conclusion is founded on the proposition that absent a prescribed punishment for the conduct in a statute, no crime has been committed.
 But section 84(3) of the Criminal Procedure Act (dealing with the essential elements of a charge) says the description of the statutory offence in the words of the law creating it is enough. Section 5(1) read together with the definition of “sexual violation” are the statutory provisions that create the offence of sexual assault. The offence so created does not make reference to punishment for it. As such, punishment cannot be regarded as an element of that offence without which the offence can be said not to have been disclosed. All that is required is enough information so as to inform the accused of the nature of the charge. Absence of the prescribed punishment for the offence in the statute cannot reasonably consign the accused to ignorance of the nature of the charge.
29 In essence, based on its reliance on the principle of legality and its finding that section 5(1) of the Sexual Offences Act is at odds therewith, the Court found the section to be unconstitutional. In doing so, an important constitutional principle that the Court ignored is this: 
“The Constitution requires that judicial officers read legislation, where possible, in ways which give effect to its fundamental values. Consistently with this, when the constitutionality of legislation is in issue, they are under a duty to examine the objects and purport of an Act and to read the provisions of the legislation, so far as is possible, in conformity with the Constitution”
.   
30 This principle has since been followed in numerous other cases.
 

31 The Constitutional Court has, however, cautioned against taking this principle too far.
 Where the legislative provision in issue is unclear and imprecise to the extent that it does not lend itself to reasonable understanding by citizens and officials, then the application of this principle to save such a provision from unconstitutionality may be “strained”. In our view, that is not what we have here because section 5(1) of the Sexual Offences Act read together with the definition of “sexual violation” and in the context of the objects of the Act in section 2 thereof, clearly criminalises sexual assault. 

32 What we have here is the subversion of justice by a predilection for technical niceties. The Constitutional Court has cautioned against such an approach in the following terms:
“In any democratic criminal justice system there is a tension between, on the one hand, the public interest in bringing criminals to book and, on the other, the equally great public interest in ensuring that justice is manifestly done to all, even those suspected of conduct which would put them beyond the pale. To be sure, a prominent feature of that tension is the universal and unceasing endeavour by international human rights bodies, enlightened legislatures and courts to prevent or curtail excessive zeal by State agencies in the prevention, investigation or prosecution of crime. But none of that means sympathy for crime and its perpetrators. Nor does it mean a predilection for technical niceties and ingenious legal stratagems.”

33 In our view, the findings of the High Court in the circumstances of this case are contrary to public policy of bringing sexual offenders to book in accordance with the express intention of the Legislature as expressed in section 2 of the Sexual Offences Act. We can think of no injustice that is done to the respondent (and others in his position) where he is convicted of sexual assault and given an appropriate sentence that is in line with sentences that have been handed down by the Courts in the past in similar circumstances.

34 Accordingly, we respectfully hold the view that the Appeal Court may prefer our approach to that of the Western Cape High Court.

D
SUMMARY OF ADVICE
35 In sum,

35.1 Subject to the qualification we make in paragraph 13 above, the proposed draft section 56A to the Sexual Offences Act does not address the High Court’s concerns.

35.2 One way of addressing the Court’s concerns is to introduce in the appropriate Part of Schedule 2 to the Criminal Law Amendment Act, 105 of 1997 those sexual offences for which there is currently no statutorily prescribed punishment.

35.3 On the face of it, subject to a proper consideration of the merits which we have not been asked to advise on, we consider that the High Court may be incorrect in its findings on the merits. 
36 We advise accordingly.
M R Madlanga SC

V Ngalwana

N Narmhuravate
Chambers, Johannesburg
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