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A. INTRODUCTION

The Justice Portfolio Committee has called for comments on the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Bill which has been introduced in Parliament as a result of the judgment of the Western Cape High Court in Director of Public Prosecutions, Western Cape v Prins. This decision had the effect of deciding that offences created in 29 sections of the Criminal Law (Sexual Offences and Related Matters) Act 32 of 2007 were not punishable. This decision is contrary to decisions in the Free State and in KwaZulu Natal in the cases of S v Booi and S v Mchunu.
B. THE PROPOSAL

The committee proposes to remedy the situation by the introduction of section 56A which will read as follows:-
Sentencing
56A.
(1)
A court may─

(a)
if it has convicted a person of an offence in terms of this Act; and

(b)
a penalty is not prescribed in terms of this Act or any other Act in respect of that offence,

impose a sentence which it considers appropriate and which is within the penal jurisdiction of that court.

(2)
If a person is convicted of any offence under this Act, the court that imposes the sentence shall consider as an aggravating factor the fact that the person—

(a)
committed the offence with the intent to gain financially, or receive any favour, benefit, reward, compensation or any other advantage; or

(b)
gained financially, or received any favour, benefit, reward, compensation or any other advantage,

from the commission of such offence.
C. GENERAL COMMENT

Subject to the reservations set out below, Legal Aid South Africa which represents most accused persons charged with these offences, particularly in the High Court and Regional Court supports this proposed amendment.
The reservations are that this proposed amendment does not deal with:-

· Cases in which the trial is currently pending.
· Cases in which an accused person has been convicted but not yet sentenced.

· Cases in which appeals are currently pending.

· Cases in which the conviction has been upheld on final appeal.

D. THE ISSUE OF RETROSPECTIVITY

There is an important provision in section 35 (3) of the constitution:-

35 (3) Every accused person has a right to a fair trial, which includes the right- 

(…)

(l) not to be convicted for an act or omission that was not an offence under either national or international law at the time it was committed or omitted; 

On the assumption that the judgement in Prins may indeed be correct (something which the courts of appeal have yet to pronounce on), this would mean that a charge in terms of any of the 29 sections would not be competent as the accused would be charged with an act or omission that was not an offence under either national or international law at the time it was committed or omitted.  See Masiya v Director of Public Prosecutions, Pretoria and Another (Centre for Applied Legal Studies and Another, Amici Curiae), 2007 (5) SA 30 (CC), where Nkabinde J said as follows at Para. 56:-

[56] The strong view of legality adopted in Veldman (supra) suggests that it would be unfair to convict Mr Masiya of an offence in circumstances where the conduct in question did not constitute the offence at the time of the commission. I conclude so despite the fact that his conduct is a crime that evokes exceptionally strong emotions from many quarters of society. However, a development that is necessary to clarify the law should not be to the detriment of the accused person concerned unless he was aware of the nature of the criminality of his act. In this case, it can hardly be said that Mr Masiya was indeed aware, foresaw or ought reasonably to have foreseen that his act might constitute rape as the magistrate appears to suggest. The parameters of the trial were known to all parties before the Court and the trial was prosecuted, pleaded and defended on those bases. It follows therefore that he cannot and should not bear adverse consequences of the ambiguity created by the law as at the time of conviction.

It follows that any amendment would not have retrospective application unless parliament expressly so provides.  There is a strong presumption in our law against retrospectively which is reinforced by the provisions of section 35 (3) (l).
E. FINALISED CASES
it is submitted that in such cases these must be regarded as finalised. The principal of finality of litigation is of importance. In the case of Sefatsa and Others v Attorney General Transvaal and Another 1989 (1) SA 815 (AD) the six petitioners had been convicted of murder and sentenced to death. They appealed to the Appellate Division against their conviction and sentence, which appeals had been dismissed in toto. They thereafter applied to the High Court to re-open their trial to further cross-examine certain State witnesses who, it was alleged, had given false and perjured evidence at the trial. This had resulted in a failure of justice. The Court dismissed the application holding that it was functus officio and refused leave to appeal to the Appellate Division. They then petitioned the latter court to go on appeal to it. Their petitions were dismissed. At 327 H-I Rabie ACJ stated as follows:-
It seems to me that it is to be inferred from what is said in this passage, and from the decision at which the Court arrived, that it was the view of this Court that its jurisdiction relating to appeals and the reopening of a criminal trial is governed entirely by the provisions of the Criminal Procedure Act, and that consequently, when it has dismissed an appeal, it has no further jurisdiction in the matter. If this Court had at all thought that it had, after its dismissal of an  appeal, an inherent jurisdiction to order the reopening of a trial, it would, I think, have made mention thereof and would not, as it did, have recommended to the authorities the adoption of a procedure as suggested in the last paragraph of its judgment. It is reasonable to assume, I think, that it was this recommendation which ultimately led to the adoption of s 327 of the Criminal Procedure Act 51 of 1977.

A similar conclusion was reached by Schreiner ACJ in R v Maharaj 1958 (4) SA 246 (A); [1958] 4 All SA 194 (A) where an application was made for the reopening of a criminal appeal previously dismissed on the basis that it was proposed to lead further evidence in a death sentence case, It was stated at page 249 as follows:-
The application now made to this Court, like that made to the Natal Provincial Division, is twofold, covering both a request for a special entry and a prayer for leave to appeal. Counsel for the applicant, in refraining from arguing that a special entry should be made, exercised a wise discretion, since the fact that a Crown witness has committed perjury or suppressed the truth does not constitute an irregularity or illegality of procedure and is therefore not a proper ground for such an entry (see R. v. Thielke, 1918 A.D. 373; R. v. Sibande, 1958 (3) S.A. 1 (A.D.) at p. 5). But counsel argued that this Court has power, even after it has dismissed an appeal, to reopen the proceedings and order the hearing of further evidence.

Section 327 is a somewhat complex provision which has seldom been used successfully. Nevertheless, It is submitted that an aggrieved person whose appeal has been finally dismissed will have to follow this procedure. It is suggested that an appropriate reference to section 327 be incorporated in the legislation.
F. CONCLUSION

Subject to the reservations mentioned, the proposals are welcomed.
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