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INTRODUCTION

The Legal Resources Centre (LRC), established in 1979, is a South-African based human rights organisation with regional offices in Johannesburg, Durban, Grahamstown and Cape Town.  The organisation uses the law as an instrument of justice for the vulnerable and marginalised, including poor, homeless, and landless people and communities who suffer discrimination by reason of race, class, gender, and disability or by reason of social, economic, and historical circumstances. The strategies employed to secure the protection and promotion of human rights include impact litigation, law reform, participation in partnerships and development processes, education, and networking within South Africa, the African continent and at the international level. The LRC through its Gender Rights Project (“the project”) focuses on empowering women by providing: legal advice; legal representation and negotiation; and by participating in advocacy and law reform.
The Legal Resources Centre (LRC) hereby submits comments and recommendations on the Criminal Law (Sexual Offences and Related Matters) Amendment Bill as requested by the Parliamentary Portfolio Committee on Justice and Constitutional Development. We welcome this opportunity provided to non-governmental organisations to make recommendations which will strengthen the legislative and policy framework and ensure maximum protection for survivors of sexual violence. 

We contend that the effective implementation and enforcement of laws remains a central aspect for ensuring that all survivors, particularly women and children, enjoy their constitutionally protected rights. In addition to an effective criminal justice system facilitating the arrest, prosecution and punishment of perpetrators, the most effective response to sexual violence against women and children is a clear demonstration of political will backed by action and commitment of resources by the state.




Following the judgment in DPP v Prins DPP v Prins A134/08 Western Cape High Court  handed down on 11 July 2012 the Legal Resources Centre addressed correspondence to the Minister of Justice and Constitutional Development calling on the Minister to remedy the defect in the legislation as per the judgment, but also to address other defects and implementation problems currently being experienced with the legislation. 
We therefore welcome the quick response from the Minister and the Department in bringing this Bill before parliament. 
The Judgment handed down has serious implications for the implementation of the Sexual Offences legislation. The following sexual offences are all brought into question: 
	Compelled rape – section 4

Sexual assault – section 5
Compelled sexual assault – section 6
Compelled self-sexual assault – section 7
Compelling or causing a person 18 years or older to witness sexual offences – section 8(1)
Compelling or causing a person 18 years or older to witness sexual acts – section 8 (2)
Compelling or causing a person 18 years or older to witness self-masturbation – section 8(3)
Exposure or display of or causing exposure or display of genital organs, anus, or female breasts to persons 18 years or older (“flashing”) – section 9
	Exposure or display of or causing exposure or display of child pornography to persons 18 years or older – section 10
Engaging sexual services of persons18 years or older – section 11
Incest – section 12
Bestiality – section 13
Sexual acts with corpse – section 14
Acts of consensual sexual penetration with certain children (statutory rape) – section 15
Acts of consensual sexual violation with certain children (statutory sexual assault) – section 16
Sexual exploitation of children – section 17(1)
Being involved in the sexual exploitation of a child – section 17(2)
Furthering the sexual exploitation of a child – section 17(3)
Benefiting from the sexual exploitation of a child – section 17(4)
Promoting child sex tours – section 17(5)
Sexual grooming of children – section 18
Exposure or display of or causing exposure or display of child pornography or pornography to children – section 19
Using children for or benefiting from child pornography – section 20
Compelling or causing children to witness sexual offences, sexual acts or self-masturbation – section 21
Exposure or display of or causing of exposure or display of genital organs, anus or female breasts to children (‘‘flashing’’) – section 22
	Sexual exploitation of persons who are mentally disabled – section 23

Sexual grooming of persons who are mentally disabled – section 24
Exposure or display of or causing exposure or display of child pornography or pornography to persons who are mentally disabled – section 25
Using persons who are mentally disabled for pornographic purposes or benefiting therefrom – section 26

As the Committee is by now aware the judgment has declared that none of the 29 offences listed above are in fact offences as they do not contain penalty provisions in the law. There is currently much debate on whether the judgment is in fact accurate and we know that there are Courts in other jurisdictions which have found differently to the Western Cape High Court. To this end we now also know that the Director of Public Prosecutions have been granted leave to appeal by the Western Cape High Court. 




SECTION 1 – 4 OF THE OF THE SEXUAL OFFENCES AND RELATED MATTERS AMENDMENT BILL 2012 

The Legal Resources Centre supports the proposed amendments in the Bill. 

SECTION 5 OF THE SEXUAL OFFENCES AND RELATED MATTERS AMENDMENT ACT 

SECTION 56A (1)

Although the Legal Resources Centre is of the opinion that the Court erred in its judgment we also believe that it is desirable for legislation to contain provisions for penalty clauses. In fact a previous draft of the Sexual Offences and Related matters amendment Bill did propose penalties clauses:

“Penalties
	(1) 	Any person who is convicted of an offence under sections 
xxx of this Act shall be liable to a fine or imprisonment for a period not exceeding 999 years.

(2) 	Any person who is convicted of an offence under sections xxx of this Act shall be liable to a fine or imprisonment for a period not exceeding 999 years.”

To this end it would have been desirable for the Department through this process to have proposed specific penalty clauses in relation to the offences, and to not simply have opted for a catch all penalty clause Section 5 of the Bill_, 2012 .
The risk of a catch all penalty clause is simply that presiding officers when allowed to use their discretion to widely hand down different and varying sentences, which has the effect of negatively impacting the lives of the survivors of sexual violence. By prescribing sentences the legislature will bring clarity and provide the intended protection that the Act seeks to provide.  

SECTION 56A (2) 
The Bill goes further in that it also seeks to amend Section 56A(2), which was not an issue raised by the Prins Judgment. As the Committee is aware the South African Law Reform Commission has for some time now been in the process of developing legislation in respect of adult prostitution. Their discussion paper of June 2009 is indicative of the process that is to come in respect of sex workers. It is our submission that there is no need to address this issue in the Bill circulated for comment. The current law in respect of criminalizing sexual services are being reviewed and it would therefore be premature for the Department of Justice and Constitutional Development without having the report from the South African Law Reform Commission to address this issue. The proposed amendment of this Section will have serious repercussions for sex workers and their children who are often wholly dependant on the income generated from providing sexual services.  Although we acknowledge that sex work as contained in the current Sexual Offences and Related Matters Amendment Bill is criminalized we would submit that this process which is largely brought about by necessity and urgency is not the correct forum in which to address sex work. 
OTHER EXISTING PROBLEM AREAS 
Although there are a number of implementation problems around the Act, we draw your attention to the following: 
NATIONAL POLICY FRAMEWORK 
The Sexual Offences and Related Matters Amendment Act calls for the Minister of Justice and Constitutional Development to adopt a Policy Framework on Sexual Offences. The National Policy Framework has not been finalized, which creates an enormous problem for the proper implementation of the legislation which seeks to provide protection for the most vulnerable in society. 

THE NATIONAL REGISTER FOR SEX OFFENDERS 
We wish to bring to the attention of the Committee the on-going problems in the implementation of the Sexual Offenders Register as proposed by the Act. At the time of enactment it was pointed out that the Children’s Act 38 of 2005 also makes provision for a Child Protection register. We have yet to see how either of these registers have been successfully implemented. 
SECTION 15 AND 16 CONSENTUAL SEXUAL ACTIVITY BETWEEN MINORS 
The Constitutionality of these Sections is currently before the Constitutional Court for determination. The Sections are contradictory to sections in the Children’s Act, and subject to the Constitutional Court finding could require attention in future. 
____________________________________________________________________ 







 


