SO 6
Good Day

My concern with your proposed Bill is that whilst it addresses the issue of the missing words in sections 11, 17 and 23 making them effectively ‘offences’, I am concerned about your proposed insertion of the penalty clause.

My concern stems from not only the provisions of section 35(3)(n) of the Constitution but also a mass of case law relating to the non- retrospectivity of penalty clauses. The new penalty clause can and will only be effective from the date the Act is put into operation and will thus not rectify the situation created by the Western Cape High Court judgment.

In effect, if the Bill is passed and it makes the so-called non-offences punishable offences it will mean that any ‘act’ which would have been regarded as an offence in other Provinces (particularly KZN – where a decision contrary to the WC HC decision exists as well as the Free State where the Rooi decision exists) but not an ‘offence’ in the Western Cape, committed after 16 December 2007 and up to the date you propose this Bill comes into operation will remain unpunished, in fact non-chargeable, due to the non retrospective effect of penal clauses. Surely this cannot be the desired effect.

The WC judgment, other than being, in my humble opinion as a law lecturer on sentencing provisions (for the past 20 years – to judicial officers in the lower courts (as well as to judges in our neighbouring countries)), incorrect in law, namely because the Court appears to confuse the issues of nullem crimen and nulla poena for one. The High Court’s reference to ‘Rape’ and excluding it from the effect of its judgment, paragraph 12, is also incorrect because numerous decisions, including from the SCA itself, have maintained that Act 105 of 1997, to which the WC HC refers, did not or does not CREATE offences – it merely makes current and existing offences committed in a certain manner punishable by certain minimum penalties. The judgment thus agrees in part that certain offences ARE created and punishable but others not.

A further problem with the judgment is that it did not declare the ‘offensive’ legislation unconstitutional, thereby allowing the State to revert to common law offences in the meantime.

The proposed Bill again, by rushing it through Parliament unfortunately lends credence to the WC HC judgment as it appears then that Parliament will concede that the offences aren’t actually offences when all the while they were with the accepted interpretation that where no penalty clause is actually stated in legislation the courts resort to their allowable jurisdiction, District and Regional governed by section 92 of the Magistrates Court Act, 1944 and section 276 of the Criminal Procedure Act, 1977. 

Given the fact that the High Court has granted leave to appeal, this alone ought to suspend the operational effect of the order, except that it would be wise for the DPP to keep any pending cases postponed until the outcome of the appeal, and not to engage in new prosecutions until the outcome of the appeal.

If the hearing of the appeal cannot be expedited the Minister of Justice could perhaps consider utilizing section 333 of the Criminal procedure Act, 1977 to obtain a ruling from the SCA given the conflicting decisions. 

I trust that these submissions may be of some assistance in the matter.

Regards

Basil King
Justice College, Private Bag X659, Pretoria 0001, S.A.
Tel.: 012-4812887; Fax: 0866048928
Cel.: 0828792715
 

 

