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1.1
INTRODUCTORY REMARKS 

The Commission for Gender Equality ( CGE ) is a Chapter 9 Institution and in terms of Section 11 of its empowering legislation obliged to evaluate legislation and make recommendations to the relevant legislature. This responsibility is exercised with the primary aim of promoting, protecting and developing gender equality in South Africa.

1.2 ESSENCE AND PURPORT OF THE SUBMISSION

The CGE recognises the fact that the imposition of a sentence on conviction of a crime is to a large extent a discretion exercised by a competent court. This discretion must be exercised after a court applies its mind to the facts and circumstances placed before it. Notwithstanding this, an untenable situation has developed wherein certain conduct as set out in the Criminal Law ( Sexual Offences and Related Matters ) Amendment Act of 2007 have been interpreted as not constituting punishable offences due to a failure on the part of the legislature to expressly assign penalties thereto.
Accordingly, this bill seeks to remedy this shortcoming and the CGE supports this bill [B 2012] because it is a necessary exercise designed to remedy the prejudice caused to many women and girls as well as men due to the ambiguity in the relevant provisions..
2.
COMMENTS 

2.1
CLAUSE 1
: AMENDMENT TO SECTION 11 OF ACT 32 OF 2007

The CGE does not support the amendment in its current form for the following reasons : 

(i) The proposed clause does not set out a guideline on the penalty that should be imposed although this is a serious offence.

(ii) Where an offender engages one or more persons he or she may receive the same punishment. Instead the legislature should seek to impose a greater punishment for more serious violations. This means that if the offender engages more than one person or has engaged in the prohibited conduct for a prolonged period then the penalty should be more severe.
Accordingly, the CGE recommends the following addition :

On conviction of this offence a minimum fine of R 50 000,00 or one year imprisonment or both may be imposed depending on the severity of the offence. 
2.2
CLAUSE 2.2
: AMENDMENT OF SECTION 17 OF ACT 32 OF 2007
The CGE does not support this clause in its current form for the following reason (s)
(i) This is a more serious offence in comparison to the engagement of adults to procure a reward or compensation for sexual services but no cognisance is taken of this fact in terms of the penalty. This means that a person who engages an adult or a child may receive a similar penalty. In addition to this there is a possibility that where one engages a child he or she may receive a lesser penalty than one who engages an adult. This is an untenable situation.
(ii) Furthermore, the relevant section must ensure that the penalty will increase with the severity of the offence.

Accordingly, the CGE recommends the following addition to differentiate the punishment that must be assigned when a child or adult is engaged for services in return for compensation :

On conviction of this offence a  minimum fine of R 100 000,00 or two years imprisonment or both may be imposed depending on the severity of the offence. 

2.3
CLAUSE 3
: AMENDMENT OF SECTION 23 OF ACT 32 OF 2007
The CGE does not support this clause in its current form for the following reason (s)

(i) This is a more serious offence in comparison to the engagement of children for sexual services in order to procure a reward or compensation but no cognisance is taken of this fact in terms of the penalty that may be applied. This means that a person who engages a mentally disabled may receive a similar penalty as a person who engages a child. In addition to this there is a possibility that where one engages a mentally disabled person then such an offender may receive a lesser penalty than one who engages an adult or a child. 

(ii) There is significant evidence that mentally disabled people are vulnerable and prone to sexual assault in South Africa. Therefore, the sentence imposed when such offences are perpetrated must be an effective deterrent.
(iii) Furthermore, the relevant section must ensure that the penalty will increase with the severity of the offence.

Accordingly, the CGE recommends the following addition to differentiate the punishment that must be assigned when a child or adult is engaged for sexual services in comparison to the sentence that must be imposed when a mentally disabled person is involved
:

On conviction of this offence a minimum fine of R 150 000,00 or three years imprisonment or both may be imposed depending on the severity of the offence. 

2.4
CLAUSE 5
:
INSERTION OF SECTION 56A IN ACT 32 OF 2007
This section is necessary to cure the mischief arising from an absence of any express provisions relating to a Court’s obligations when imposing sanctions to various offences upon conviction. Therefore, in the absence of such a provision perpetrators of several sexual offences will escape punishment in some instances or both conviction and punishment in other instances. 

Against the above background the CGE supports this clause in its current form.

3.
CONCLUSION

The Commission thanks the Department for Justice and Constitutional Development and the Portfolio Committee on Justice and Constitutional Development for responding to the need for an urgent amendment to the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 in a responsible and exemplary  manner.
Issued by the Parliamentary Office 

Cape Town 

PAGE  
3

