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NUMSA SUBMISSION INDEPENDENT SYSTEM & MARKET OPERATOR BILL (ISMO BILL) – Additional Comments
23 May 2012

Introduction: 

The National Union of Metalworkers of South Africa (NUMSA) welcomes the opportunity to present comments on the Independent System & Market Operator (ISMO) Bill to the Portfolio Committee on Energy. 

NUMSA is aware that the Bill has been tabled at NEDLAC in August 2011 and that a task team was established to consider the provisions of the Bill in line with government’s policy to streamline the supply of electricity in a manner that minimises cost to its customers. 

At NEDLAC Labour expressed reservations about the Bill:

	The restructuring of the electricity sector and unbundling of Eskom

The impact of further restructuring on jobs and electricity pricing
	The introduction of Independent Power Producers (IPPs) 
	Labour’s opposition to privatisation of electricity
The need for large-scale introduction renewable sources of energy onto the country’s grid.

Notwithstanding labour’s input at NEDLAC, NUMSA would like to make a few additional comments on the Bill for the following reasons:

	Firstly, NUMSA is one of the unions that organise workers at Eskom. The employees that will be transferred or seconded to ISMO as proposed in Sections 40(5) and 40(7) of the Bill are our members.
	Secondly, as union we have resolved on the need to build a socially-owned renewable energy (RE) sector; which is a mix of different forms of collective ownership such as energy parastatals, publicly-owned wind farms, cooperatives, municipal-owned electricity entities and other forms of community energy enterprises. We are convinced that a state-owned and publicly-controlled ISMO is a necessary institution and instrument for getting renewable energy from socially-owned RE enterprises onto the grid. Eskom cannot simultaneously be a player and a referee!
	Thirdly, NUMSA is a majority union in many of the companies such as BHP-Billiton, Arcellor-Mital and Scaw Metals that have long- term electricity agreements with Eskom and that are classified as energy intensive users or “contestable customers”. While we have no qualms about the Energy Intensive Users Group (EIUG) speaking on behalf of industry we object to our members’ jobs being used (without us) as a bargaining chip to block progressive energy legislation and measures. 


General comments:

	As indicated in the introductory section, NUMSA supports the establishment of a state-owned ISMO as an important instrument to bring onto the grid renewable energy. We feel that ISMO has the potential to level the playing field for other publicly-owned energy players. We also support the phased nature of establishing ISMO. Any restructuring of the industry must ensure security of supply.


	We are however critical of the Bill’s underlying assumption that ISMO is to facilitate significant entry of the private sector into the electricity industry. This assumption is contained in the memorandum annexed to the Bill and stems from stance that equates Independent Power Producers (IPPs) with private sector participation. As a union we believe that the stance is incorrect as it excludes a range of forms of collective ownership.


	We are also concerned with the piecemeal manner in which we are introducing changes to the electricity without being guided by an explicitly agreed description of the end-state of the sector. While this may be seen as a pragmatic way of proceeding for an integrated system such as ours, such an approach raises dangers of fragmentation.


Other comments:

Objects of Act [Section 2]:

NUMSA supports the establishment of ISMO as state-owned enterprise. What we are uncertain with is Section 2(b) that defines ISMO as a “trader of electricity to ISMO customers”. The definition that is contained in the Bill is not helpful as it puts under the “ISMO Customers” both suppliers from whom ISMO will procure electricity and “customers” to whom the proposed state-owned entity will sell electricity.

We think that this should be cleared. But more serious is whether Section 2(b) gives ISMO the power to trade with “contestable customers” who presently deal with Eskom directly. While the union’s view is that everyone should fall under ISMO, whether this is the intention of the Bill should be clarified.
 
Transfer of assets [Section 40(1)-(3)]:

NUMSA supports the transitional arrangements in the Bill about the transfer of assets which call for negotiations between Eskom and ISMO. We particularly agree with Section 40(1)(c)(i) that gives the Minister the power to finally determine “the fixed property, servitudes and other real rights in fixed property, movable assets, intellectual property and liabilities, rights and obligations and corresponding values to be transferred, ceded or assigned to ISMO” in the event that no agreement is reached between Eskom and ISMO.  

It is our humble submission that the negotiation between the two state-owned enterprises must be cordial, fair and have as its objective the viability of both enterprises. We are of the view that no insistence should be entertained on “market valuations”. Our experience of attempts to set up an Electricity Distribution Industry (EDI) Holding Company has taught us how the insistence on market valuation can lead to long-drawn out processes. 

Transfer of employees [Sections 40(5) and 40(7)]:

NUMSA supports the provisions in the Bill on transfer of employees and believe that these must be maintained in the final version of the Act. 

We would like the Committee to consider inserting in the relevant section, a provision that says that the transfer will be done in line with Section 197 of the Labour Relations Act (LRA) and other relevant labour legislation.
 
Conclusion:

With the establishment of ISMO, what is raised is the existence of different institutions that play different roles (planning, procurement of new generating capacity, contracting and system operation) within the electricity sector.  The danger exist therefore some of the functions to fall between the cracks.

Although beyond the ambit of this Bill, NUMSA would want to leave the Portfolio Committee with the question: whether is it not the time to establish an Electricity Council made up of all stakeholders in the industry and with significant representation of energy consumers and energy producers. The role of such an Electricity Council will be to advise the Minister and ensure policy coordination. 


