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Constitutional imperative for establishing the mechanism to scrutinize delegated legislation

The constitutional authority for the scrutiny mechanism is found in the following sections of the Constitution, 1996:

55.   Powers of National Assembly.—

(2)  The National Assembly must provide for mechanisms—

(a)
to ensure that all executive organs of state in the national sphere of government are accountable to it; and

(b)
to maintain oversight of—

(i) the exercise of national executive authority, including the implementation of legislation; and

(ii) any organ of state.

92.   Accountability and responsibilities.—

(2)  Members of the Cabinet are accountable collectively and individually to Parliament for the exercise of their powers and the performance of their functions.

101.   Executive decisions.—

(3)  Proclamations, regulations and other instruments of subordinate legislation must be accessible to the public.

(4)  National legislation may specify the manner in which, and the extent to which, instruments mentioned in subsection (3) must be—

(a) tabled in Parliament; and

(b) approved by Parliament.

At present there is no general statute providing for:

1. scrutiny by Parliament of provisions in Bills that delegate authority to Ministers to prescribe subordinate legislation / delegated legislation / regulations;

2. tabling in / submission to Parliament of subordinate legislation / delegated legislation / regulations made pursuant to an Act of Parliament; or
3. scrutiny / approval by Parliament of subordinate legislation / delegated legislation / regulations made pursuant to an Act of Parliament. 

Some Acts of Parliament authorises a member of Cabinet – whether in consultation with a board or another member of Cabinet - to prescribe subordinate legislation / delegated legislation / regulations and may require that such instruments be tabled in Parliament (e.g. Promotion of Access to Information Act, 2000, section 92(2); whilst other Acts also require approval of the instruments by Parliament (e.g. Promotion of Administrative Justice Act, 2000; section 10(4)). 
The establishment of the Interim Joint Committee on Scrutiny of Delegated Legislation gives effect to the constitutional authority to maintain oversight over the delegation of legislative authority. 
When discussing, as the national legislative authority, the implications of requiring approval of subordinate legislation / delegated legislation / regulations, it is necessary to keep in mind the provision of section 146(6) of the Constitution. Subsection (6) provides that “[a] law made in terms of an Act of Parliament or a provincial Act can prevail only if that law has been approved by the National Council of Provinces.” This provision contemplates a situation in which delegated legislation at a national level prevails over an Act of a provincial legislature if such instrument of subordinate legislation carries the specific approval of the National Council of Provinces.  
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