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Communal Land Rights 
Private Member’s Bill 
29 February, 2012



MEMORANDUM

on the

COMMUNAL LAND RIGHTS BILL


Private Member’s Bill

Submitted in terms of Section 73 (2)

Read with Section 76 (1) of the Constitution



‘The Communal Land Rights Bill’






NOTICE



Notice is hereby given of the introduction of a Private Member’s Bill in terms of Section 73 (2) read with Section 76 (1) of the Constitution.  In terms of rule 234 (read with rule 230 (1) ), a memorandum is hereby submitted to the Speaker by Athol Trollip, MP, which:

(a) Sets out particulars of the proposed legislation;

(b) Explains the objects of the proposed legislation;

(c) States whether the proposed legislation will have financial implications for the State and, if so, whether those implications may be a determining factor when the proposed legislation is considered.

The Honourable Speaker is requested to deal with this Bill in terms of Section 235 of the National Assembly Rules.








Introduction:


The DA proposes that legislation allowing for the devolution of communally owned land be introduced to Parliament.

Since, a large proportion of South Africans live in the former homeland areas under communal land tenure.

Further, land in the former homeland areas is currently categorised as “unsurveyed, unregistered state land” and “trust land” resulting in insecure land tenure for the people living in these areas.

In addition, the legislation passed to ensure the security of tenure in communal areas, CLaRA, has been declared unconstitutional by the Constitutional Court.

It is hereby proposed that legislation be introduced by the Parliament of the Republic of South Africa that will ensure full individual security of tenure for people living under communal land tenure.


Background:

The legacy of colonialism and Apartheid legislation imposed strict regulations on the rights to private land ownership for those living on communally held land. Specifically offensive pieces of legislation were the 1913 Native Land Act; the Native Trust and Land Act of 1936, and the Group Areas Act of 1950. 

Under the Black Areas Land Regulations of 1969, for example, only two forms of tenure were recognised in the former homelands: quit-rent for surveyed land and Permission to Occupy (PTO) certificates for land not surveyed. While PTOs guaranteed permanent occupation, they were not recognised by financial institutions as collateral and did not prevent the state from issuing arbitrary eviction orders. PTOs essentially constitute ‘dead capital’; transforming this into living capital requires ensuring that the land on which people live is valued as a financial asset. 

In order to reform this precarious land tenure system, Parliament in 2004 enacted the Communal Land Rights Act (CLaRA) with the purpose of:

	Providing legal security of tenure by transferring communal land, including the KwaZulu-Natal Ingonyama Trust land, to communities, or by awarding comparable redress;
	Providing for the conducting of a land rights inquiry to determine the transition from old order rights to new order rights; and

Providing for the democratic administration of communal land by communities.

In March 2010, four communities occupying communal land in Mpumalanga, Limpopo and the North West Province approached the Constitutional Court in an effort to have CLaRA declared unconstitutional on the grounds that it undermined the security of tenure of those living on communal land and that it had been enacted in a procedurally incorrect manner. Further, these communities challenged CLaRA on the basis that it would undermine gender equity and grant authority to traditional leaders who have not been elected and whose interests do not necessarily reflect those of the communities.  
In May 2010, CLaRA was declared unconstitutional. The court found that the manner in which the legislation had been passed was incorrect, as it replaced the indigenous law that regulates land occupation, use and administration in the different provinces, and therefore fundamentally affected the interests of provinces. The court also found that there was inadequate consultation with communities and provincial structures prior to the adoption of the Act. 
The court declared CLaRA to be invalid in its entirety due to this procedural anomaly, thus rendering it unnecessary to consider whether the substance of the Act was unconstitutional.  However, this did not provide the substantive clarity the country requires. There are two further substantive grounds on which the communities concerned argued against CLaRA. First, it reconstituted apartheid era community boundaries and entrenched existing tribal structures. Second, they argued that the Act would perpetuate insecurity of tenure by only titling the outer boundaries of communities and would undermine the ability of local communities to control and manage land. Finally, prominent academics argued that the Act did not take into account the issue of ‘living customary law’ practices on the ground and sidelined ordinary citizens and public rural voices in the process.  
Chief Justice Sandile Ngcobo emphasised that the Constitution obliges the state to see to the “restoration of land to people and communities that were dispossessed of land by colonial and apartheid laws” (referred to above), and that “people and communities whose tenure of land is legally insecure as a result of racially discriminatory colonial and apartheid laws [must] be provided with legally secure tenure or comparable redress.” This is a question of restoring existing land that apparently already belongs to the state. Therefore, the scapegoat commonly propagated by the Department of Rural Development, and recently reinforced by the President, Mr Jacob Zuma, in his state of the nation address – the ‘failure’ of the ‘willing-buyer, willing-seller’ model – simply will not suffice as an excuse for why land reform is not being achieved. 
In their Green Paper, the government and the Department of Rural Development and Land Reform’s commitment to the constitutional principle of ‘willing-buyer, willing-seller” is neither confirmed nor denied. The property rights of current and future landowners thus remain uncertain. 
Chief Justice Sandile Ngcobo also emphasised that Parliament should urgently and diligently enact the constitutionally envisaged legislation that will ensure that there is restitution of land to the people and communities that were dispossessed of their land during the Apartheid era. This is the fundamental motivation behind the DA’s submission of this bill. 
In response, the Minister of Rural Development and Land Reform informed the court that CLaRA was inconsistent with government policy and would be repealed.  
The Communal Land Rights Act was declared unconstitutional on May 11, 2010. 21 months later, we are yet to see legislation to fill this lacuna.

Legislative Proposal:

The Democratic Alliance (DA) submits that legislation which vests ownership directly with the people currently living on communally owned land be drafted.

The drafting of this legislation is not only necessitated by the finding of unconstitutionality, but also by the need to expedite the process of transferring land historically owned by the former homelands to individuals who reside thereon. 

The DA proposes that the legislation must be drafted to ensure that:

	All land under question is surveyed and registered in the Deeds Registry as part of a comprehensive audit of state-owned land;

A formal registration process of individual deed titles, land and buildings must be implemented according to the guidelines set out in the Deeds Registry Act.
	The rates collection system that applies in municipal areas is applied to communally held land as prescribed by the Municipal Systems Act (MSA); 
The challenge of collective land tenure in the former homelands is addressed, e.g., by converting collective land rights (and other tenuous land rights and land use rights) into other forms of land ownership, which places more power in the hands of the people of South Africa and not solely in the hands of traditional custodians.
	In congruence with the National Development Plan (NDP), tenure of security for communal farmers is created.

The NDP stipulates that ‘tenure security is vital to secure incomes for all existing farmers and for new entrants’ and ‘better land use in communal areas has the potential to improve the livelihoods of at least 370,000 people’. It therefore recommends the investigation of ‘the possibility of flexible systems of land use for different kinds of farming on communal lands’.

Financial Implications for the State:

The Bill should not place any undue financial strain on the state agencies that will have to implement it once enacted. Although there will be some transaction-cost implications, the benefit outweighs the costs. There will be administrative costs to draft and implement new legislation, and legal transfer costs associated with transferring existing land into the hands of new owners. These transaction costs should be incurred in light of the latent economic benefits they will produce, especially given that the state does not even have to incur the capital cost – in this instance – of purchasing new land.





