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SUMMARY OF WRITTEN SUBMISSIONS ON THE  

SOUTH AFRICAN POLICE SERVICE AMENDMENT BILL [B7-2012] 

- 21 Written Submissions received -  

 

 

1. INTRODUCTION 

 
The disbanding of the Directorate for Specialised Operations (DSO), commonly known as the Scorpions, in 

early 2009 was met with a great deal of controversy. The Scorpions was publically regarded as an elite law 

enforcement unit mandated to combat corruption in South Africa. However, the effective functioning of the 

Scorpions was called into questioned and thus a decision was reach to create a new anti-corruption unit 

through the South African Amendment Act, 57 of 2008. The amendments were included in Chapter Six of the 

South African Police Services Act, No. 68 of 1995 and effectively established the Directorate for Priority 

Crime Investigation (DPCI), commonly known as the Hawks. 

 

Subsequently, Mr. Hugh Glenister, challenged the Act on constitutional grounds through a Constitutional 

Court case (Glenister v the President of the RSA and Others
1
) and on 17 March 2011 judgement was 

passed in that Chapter Six of the SAPS Act as amended by the SAPS Amendment Act, 57 of 2008, is 

inconsistent with the Constitution of South Africa. The judgement found the legislation to be invalid in that it 

failed to secure an adequate degree of independence to the Directorate for Priority Crime Investigation 

(DPCI). The Constitutional Court suspended the declaration of invalidity for a period of 18 months to afford 

Parliament an opportunity to amend the impugned legislation in-line with the judgement.      

 

On these grounds, the South African Police Service Amendment Bill [B7-2012] was drafted to give effect to 

the recommendations made by the Constitutional Court as mentioned above. The Amendment Bill was 

tabled in Parliament on 02 March 2012 and the Civilian Secretariat of Police (who was in charge of redrafting 

the bill) made a presentation to the Portfolio Committee on Police on 7 March 2012. This was the first 

opportunity for the Committee to ask clarity seeking questions from the Secretariat. The public was 

subsequently invited to make written submissions to the Portfolio Committee on the bill before 27 March 

2012 and public hearings, including oral submissions, on the amendment bill is provisionally scheduled for 

23-26April 2012. 

 

This report provides a summary of the written submissions received in term of the proposed changes to the 

South African Police Service Amendment Bill [B7 -2012] and is structured as follows: 

 

 Part A: Summary of written submissions; and  

 Part B: Summary of submissions dealing with substantive amendments to the bill as per 

corresponding clause. 

                                                           
1
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2. PART A: SUMMARY OF WRITTEN SUBMISSIONS  

 

NO. NAME/ORGANISATION SUBMISSION 

DPCI/01 Salomé Streicher Opposes the Bill on Constitutional grounds.  

DPCI/02 Paul du Toit Opposes the Bill: 

 Prosecuting powers (like that of the Scorpions) must be reinstated to 

enable the DPCI to prosecute without fear of favour 

 The Bill limits the independence of the Directorate from police and 

political influence 

DPCI/03 Cronje Fourie Opposes the Bill: 

 Limits the operational independence of the Hawks. 

DPCI/04 Institute for Accountability in 

Southern Africa (IFAISA) 

Bill inconsistent with Glenister Judgement: 

 Independence not attained; 

 Specialisation in corruption fighting not included; 

 Proper resourcing of the specialist body created by way of a guaranteed 

budget not provided for; 

 Appropriate training of personnel lacking; and  

 Security of tenure to insulate against political interference not attained.  

 

The organisation states that the existence of an independent NPA in Chapter 

8 of the Constitution will be complemented by an Anti-Corruption 

Commission (ACC) to be established under Chapter 9. The ACC not needed 

to be given prosecutorial powers, but a mechanism needs to be devised to 

resolve any possible disagreement between the NPA and the ACC on the 

fate of a corruption docket presented by the latter to the former.  

 

The submission makes mention of several international conventions ratified 

against corruption. It illustrates the link between corruption/organised crime 

and human rights violations. It further make mention to the deleterious 

impact of corruption and organised crime on human rights. It argues that the 

combating of corruption requires an independent body and lists the six 

international conventions signed and ratified by South Africa with an 

explanatory section of each.    

 

The organisation submitted a proposed Constitutional Amendment to 

establish an Anti-Corruption Commission, which prepares for the 

Constitutional amendment for this commission under Chapter 9 of the 

Constitution. See below.  

 

The organisation furthermore submitted a replacement Anti-Corruption Bill 

as opposed to the current bill under scrutiny, for consideration. The 

replacement bill proposes the establishment of an anti-corruption agency as 

a Chapter 9 Institution. 
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DPCI/05 Prof. Pierre de Vos 

Claude Leon Foundation 

Chair in Constitutional 

Governance, Department of 

Public Law, UCT 

Note: Same Submission in 

personal capacity as 

commissioned by the ISS. The 

ISS also submitted a separate 

submission.  

Bill inconsistent with Glenister Judgement: 

 Duty of the State to set up a concrete and effective mechanism to fight 

corruption; 

 Operational independence of the DPCI in that it should be free of undue 

political interference relating to the appointment of members, security of 

tenure and remuneration not attained; and  

 Structural independence of the DPCI, which relates to the healthy 

relationship between the Directorate and the legislature and executive, 

oversight over the body and accountability to the two political branches 

of government not attained. 

DPCI/06 Doravel Govender Should be placed under an independent body- the Public Protector. 

DPCI/07 Andre Venter Bill seems to be rushed and merely a „tweaked version‟ of the original. Need 

to create an independent, specialised, well-resourced and trained body with 

sufficient protection of its personnel. 

DPCI/08 David Martin Opposes the Bill: 

 Amendments proposed by the Bill will jeopardise the independence of 

the DPCI, especially in terms of investigating Government and Public 

Service Corruption. 

DPCI/09 Hassan Moola Opposes the Bill 

DPCI/10 Steward Stiles Opposes the Bill: 

 Proposed amendments will limit the independence of the DPCI to fight 

corruption without fear or favour.  

DPCI/11 Helen Suzman Foundation Bill inconsistent with Glenister Judgement: 

 To comply with the Constitutional Judgement and achieve adequate 

independence, the DPCI and its Head cannot fall under the control of the 

National Commissioner (SAPS); 

 Legislation that brings into being a body within the SAPS that does not 

fall under the control of the National Commissioner is unconstitutional in 

terms of section 207 of the Constitution; 

 The process of interviewing and recommendation for the position of the 

Head of the DPCI should be done by an independent body and referred 

to the relevant Minister for final decision, or the Head should be 

appointed by Parliament as with Chapter 9 Institutions; 

 Security of tenure to protect the job security of the Directorate‟s 

members‟ can relatively easily provided by a fixed non-renewable term 

of employment, or an indefinite contract of employment; 

 The Directorate should be solely responsible for determining which 

offences and cases should be investigated. And it is proposed that the 

Head should draft guidelines in this regard and Parliament should 

consider and approve them; 

 The criteria for appointment of the Head of the Directorate should be 

vigorous and substantive; 

 Financial management must be in the hands of the Head, not the 

National Commissioner; and 
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 The issue of security clearance is problematic and needs to be clarified 

and not subjected to the arbitrary exercise of power.   

DPCI/12 The Open Society 

Foundation-South Africa,  

The Legal Resource Centre 

and Corruption Watch 

Bill inconsistent with Glenister Judgement: 

 Lack of security of tenure in terms of: 

- Appointment and renewal of tenure  

- Remuneration and conditions of service  

- Discipline and removal  

- Appointment and renewal of tenure 

 Lack of accountability in terms of 

- The determination of police guidelines 

- Reporting to Parliament 

- Financial accountability 

- Security clearance requirement 

DPCI/13 Parliamentary Committee of 

the General Council of the 

Bar 

Bill inconsistent with Glenister Judgement: 

 Commends the Department for effort made on redrafting of the Bill; 

 Main objection regarding the lack of statutorily secured remuneration 

and security of tenure of ordinary members of the DPCI; 

 Failure to protect ordinary members against threats of removal for failing 

to yield to politically unpopular investigation/prosecution; and 

 Conditions of service, including remuneration, general conditions of 

service and powers of removal must be defined by Parliament and 

regulations of this nature cannot be left to be determined by the Minister 

of Police. 

DPCI/14 Prof. Mtende Mhango 

University of Witwatersrand, 

School of Law 

Bill consistent with the Glenister Judgement: 

 The location of the Directorate is irrelevant as long as it remains 

independent; 

 Security of tenure addressed:  

- The „renewable term‟ in the Act is replaced by a „non-renewable 

term‟; 

- Statutory salaries for the Head and Deputy Heads of the DPCI 

included as required; 

- Grounds for removal of the Head is redefined; and 

- Oath of Office to be taken by members introduced which binds 

personnel to conduct their duties independently. 

 Powers of Ministerial Committee reduced to prevent interference; and 

 No need seen for the creation of a Chapter Nine Institution to fight 

corruption as the bill is sufficiently independent.  

DPCI/15 Council for the Advancement 

of the South African 

Constitution 

(CASAC) 

Bill inconsistent with Glenister Judgement: 

 Location of the unit within SAPS; 

 Institutional protections of a general nature against political interference 

not sufficiently provided for;  

 Mandate of the unit is not clearly defined; 

 Criteria and procedure for the appointment of key and other staff is not 
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provided for;  

 Security of tenure not sufficiently provided for; 

 Provisions and process of dismissal not sufficiently provided for; 

 Lack of minimum secured remuneration levels; 

 The role of the Ministerial Committee not clear; 

 Sufficient accountability not secured; and 

 Maintaining of budget and financial control in the authority of the 

National Commissioner inconsistent with adequate independence.   

DPCI/16 African Policing Civilian 

Oversight Forum (APCOF)  

Authors: Cheryl Frank and 

Sean Tait 

Bill inconsistent with Glenister Judgement: 

 The Head of the DPCI as Deputy National Commissioner remains 

subordinate to the National Commissioner of Police;  

 Lack of financial independence as the National Commissioner drafts the 

budget „after consultation‟ with the Head instead of „in consultation‟; 

 DPCI mandate too loosely defined; 

 Veto right held by the Minister on the appointment of the Deputy Head of 

the DPCI; 

 Removal of the Head through an „enquiry‟ is too loosely defined; 

 Possibility that the National Commissioner may transfer any individual or 

if such a person cannot be redeployed elsewhere and even may 

discharge such a person if his or her clearance is degraded, withdrawn 

or refused on “reasonable grounds” is a concern; 

 Unclear whether all personnel of the DPCI must have security clearance 

and the reason for clearance not clear and note that nothing inherently 

related to national security in the investigation of corruption and the over-

generalization of clearance requirement is unnecessary and may open 

system for abuse; and  

 Removal of power from the Ministerial Committee to the Minister of 

Police does not address the threat of political interference. 

DPCI/17 Institute for Security Studies 

(ISS) 

Bill inconsistent with Glenister Judgement: 

 Location of the DPCI within SAPS is a concern towards adequate 

independence; 

The Memorandum accompanying the bill argues that „the Constitution 

requires the creation of an adequately independent anti-corruption unit. It 

also requires that a member of Cabinet must be responsible for policing.” 

This statement conflates policing with the activities of an anti-corruption 

agency. It is argued that there exists no requirement why the Directorate 

must fall under the responsibility of the Minister of Police.  

The subordination of the Head as Deputy National Commissioner under the 

National Commissioner remains a concern. In addition, the fact that the 

National Commissioner remains the accounting officer of the directorate is 

raised as a major concern.   

 Appointment and dismissal of the head and other staff of the directorate 

does not provide structural and operational independence is required by 

the Constitutional Court; 
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 Oversight and accountability of the directorate is undermined; and 

 The mandate of the Directorate is not clearly defined. 

DPCI/18 UNISA College of Law 

(Prof Moses Montesh and 

Advocate M Basdeo) 

Key concerns include: 

 Bill does not address the notion of an independent, anti-corruption 

institution. 

 7- year non-renewable term is problematic. 

 Head is a Deputy National Commissioner (DNC) yet other DNCs 

will have different terms and conditions of work. 

 Different procedures for suspension and removal of the Head to 

other DNCs.  

 Inappropriate to establish an institution within another institution. 

 Unclear area of focus (too broad) i.e. serious organised crime, 

serious commercial crime and serious corruption. 

 Unit should report directly to Parliament (and not to the Minister). 

 

Submission provides details of international anti-corruption agencies 

including: 

 Hong Kong  and Botswana (Universal model with investigative, 

preventative and communicative functions) 

 Singapore (Investigative model) 

 New South Wales (Parliamentary model) 

 United States (Multi-agency model) 

 

DPCI/19 Association of Certified 

Fraud Examiners (ACFE) 

Bill does not address the issues raised in the Glenister judgement: 

 Insufficient independence (degree of management by political 

actors is a concern) 

 Insufficient specialisation (not a dedicated anti-corruption entity) 

 Insufficient security of tenure (in terms of appointment and 

discharge; secured remuneration levels, continued coordination by 

Ministerial Committee, potential low level of parliamentary 

oversight; complaints mechanism reactive rather than proactive). 

Recommends: 

 Creation of a dedicated anti-corruption entity as a Chapter 9 

institution 

 A constitutional amendment to facilitate this. 

DPCI/20 Claudio Pace Objects to the Bill. 

DPCI/21 Centre for Constitutional 

Rights (CFCR) 

Bill inconsistent with Glenister Judgement: 

 The Head of the DPCI will remain subject to the ultimate authority 

of the National Commissioner, in terms of section 207 of the 

Constitution. Should the Head be subjected to this authority, it could 

be contended that this provision is, in principle, unconstitutional.  

 National Commissioner remains the Accounting Officer of the Unit 

in terms of the PFMA; 

 The provision made for the Minister, with the approval of 
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Parliament, to determine the policy guidelines for the DPCI, will 

effectively provide the Minister the competency to determine key 

matters such as the genus and type of activity to be investigated 

and specific persons. Policy guidelines in this instance become 

potential political guidelines open for abuse.  

 The submission proposes that a Chapter 9 Institution be created to 

combat corruption or at the least the DPCI be moved back to the 

office of the National Prosecuting Authority.  

 

3. PART B: SUMMARY OF SUBMISSIONS DEALING WITH THE SUBSTANTIVE AMENDMENTS TO 

THE BILL AS PER CORRESPONDING CLAUSE 

 

CLAUSE NAME/ORGANISATION SUBMISSION 

Clause 1  Interim Constitution 

  N/A 

Clause 2  Section 11: Section 207 of the Constitution 

 Helen Suzman Foundation 

(HSF) 

Ultimately fails to comply with the required level of independence, as the 

DPCI is located “in” the Service, which makes it responsible to the National 

Commissioner of Police. The ICD is established in terms of Section 50 of the 

SAPS Act and states, “The directorate shall function independently from the 

Service.” This was not done for the DPCI and renders it not adequately 

independent.    

Clause 3  Section 16: Head of DPCI to determine priority crimes, not the National 

Commissioner of Police.  

 Helen Suzman Foundation 

(HSF) 

The authority given to a Provincial Commissioner to send a matter for 

investigation directly to the Head of the DPCI undermines the authority of the 

National Commissioner as enshrined by Section 207 of the Constitution.  

Additionally the clause seems to give the Head equal or even superior status 

to the National Commissioner in these matters. [Section 16(4)(b) and (c)]. 

The argument concludes that a Provincial Commissioner cannot be obliged 

to report to a body (the Directorate) within the SAPS without reference to the 

National Commissioner.  

Clause 4  Section 17B: Location 

 African Policing Civilian 

Oversight Forum (APCOF) 

Proposes the creation of a Chapter Nine Institution or the location returned 

to the NPA or structure similar to the ICD. 

 Helen Suzman Foundation 

(HSF) 

It is not clear whether the Directorate is actually meant to be more than 

merely a division in the SAPS. The Directorate still falls under the control of 

the National Commissioner and does not allow for adequate independence. 

It is suggested that attention must be given to Section 181(2)-(4) of the 

Constitution which states “These institutions are independent, and subject 

only to the Constitution and the law, and they must be impartial and must 

exercise their powers and perform their function without fear, favour or 

prejudge (3) Other organsof state, through legislative and other measures, 



 

Research Unit Summary of written submissions to the South African Police Service Amendment Bill [B7 - 2012]   8 

must assist and protect these institutions to ensure the independence, 

impartiality, dignity and effectiveness of these institutions (4) No person or 

organ of state may interfere with the functioning of these institutions.” The 

foundation proposes that a similar clause be added to the Bill.   

 Institute for Security 

Studies (ISS) 

It is recommended that the Directorate should be located outside the SAPS. 

Four propositions is made: (1) to create an independent structure that 

remains political accountable to the Minister of Police but is independent of 

the command-and-control of the SAPS, such as the ICD, (2) to create a new 

unit as a division of an existing, independent institution, such as the Public 

Protector or Auditor General, (3) to create a new statutory institution that is 

not part of an existing institution, nor a Chapter 9 Institution, or (4) to create 

a new Chapter 9 Institution. 

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

It is submitted that an alternative location for the Directorate must be 

explored within Constitutional bounds to ensure independence, which falls 

outside the South African Police Service.  

 Centre for Constitutional 

Rights (CFCR) 

It is submitted that the DPCI be created as a Chapter 9 Institution or be 

moved back to the office of the National Prosecuting Authority.  

Clause 5  Section 17C: Composition and Establishment of the DPCI 

 Helen Suzman Foundation 

(HSF) 

Dispute the difference between „Division‟ and „Directorate‟ as it suggests that 

the Directorate is different from a normal division of SAPS. In terms of the 

judgement, this should imply that the Directorate should fall outside the 

hierarchy of control of SAPS.   

The independence of the Head, as appointed by the Minister in concurrence 

with Cabinet, is called into question as the rank he/she occupy (National 

Deputy Commissioner) implies that the Head remains subordinate to the 

National Commissioner.  

The provision for the Head to appoint staff contradicts Section 207 of the 

Constitution as it removes authority from the National Commissioner in that 

the National Commissioner is the ultimate authority of the Service.  

Provision is made for the Head of the Directorate to second personnel from 

any Department, including the NPA, however the bill removes the obligation 

of the NPA to assist the Directorate. This obligation was provided for under 

the Directorate for Special Operations (DSO).   

 Institute for Accountability 

in Southern Africa (IFAISA) 

It is submitted that the bill does not adequately address the criteria that 

relates to resourcing and training of the anti-corruption unit. 

Clause 6  Insertion of Section 17CA: Appointment, Remuneration and Conditions 

of Service of the Head of the DPCI and employees of the Directorate 

 African Policing Civilian 

Oversight Forum (APCOF) 

Submits that the appointment of the Head of the DPCI must be made after 

public consultation and approval of Parliament. 

Submits that the Veto authority afforded to the Minister on the appointment 

of DPCI staff be removed.  

The wording in 17CA(1) be redrafted as the seven-year period could be 

interpreted as even shorter than 7 years, but not longer than 7 years. 
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Minimum criteria for skills, experience and qualification should be a statutory 

requirement.   

 Helen Suzman Foundation 

(HSF) 

It is argued that the appointment of the Head by the Minister and in 

concurrence with Cabinet does not accord with the Court‟s requirements of 

independence. It is suggested that appointment could be made by 

Parliament with a high majority and or by the President as in the case with 

the head of the NPA. Section 193(1)-(6) makes provision for this. 

No provision made that the remuneration and conditions of service to be 

governed by the PSA or the SAPS Act. Section 17CA(13) of the bill 

stipulates, “the Minister may make regulations in respect of...other conditions 

of service.” The HSF poses the question whether to ensure independence, 

the provisions that apply to the Directorate should be similar to those that 

apply to the NPA.  

Criteria for appointment should be defined. Chapter 9 Institutions give 

detailed criteria for the appointment of the Head, rather than a simple 

requirement that the person should be “fit and proper”. Criteria as set out in 

Section 1A(3) of the Public Protector Act 23 of 1994 and the procedure for 

appointments of the head of a Chapter 9 Institution as stated in the 

Constitution.  

The appointment of the Head for a “non-renewable fixed term not exceeding 

seven-years” could be interpreted as less than seven years with no minimum 

duration. 

Removal of the Head (or staff) should comply with labour laws of South 

Africa. The Head‟s (or staff‟s) incapacity, misconduct or redundancy should 

be dealt with following a proper procedure and for a substantive reason by 

an independent body.  

Attention should be given to the independence of all members of the 

Directorate in terms of remuneration, conditions of service and security of 

tenure and not to the Head alone.    

 The Open Society 

Foundation-South Africa,  

The Legal Resource 

Centre and Corruption 

Watch 

It is argued that Parliament must approve the appointment of the Head and 

Deputy Head of the DPCI with a threshold of a 60% supporting vote and 

furthermore that the provisions governing the appointment of the Public 

Protector and Auditor-General, in terms of being appointed by the President, 

be used as a model in these appointments.   

It is submitted that a guide be established for the appointment of the Head 

and Deputy Head of the DPCI and that the Public Protector Act in terms of 

Section 3 thereof. It is argued that section 17CA(9) of the bill provides more 

guidance for the appointment of the acting Head than that of the actual 

Head.  

Thus, it is submitted that the process of appointing the Head and Deputy 

Head must be rigorous, guided and that criteria must be stipulated in the bill.  

Submits that the non-renewable fix term contract “not exceeding seven 

years” provides inadequate security of tenure. No minimum period for 

appointment is stipulated. It is suggested that the same model of 
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appointment of the AG must be followed as stipulated in Section 189 of the 

Constitution in that the Auditor-General “must be appointed for a fixed, non-

renewable term of between five and ten years.” 

It is submitted that Section 17G of the SAPS Act, which was not amended by 

the bill, should be deleted as it creates confusion in terms of the drafting of 

regulations in terms of remuneration as stated in sections 17CA(13) and (14) 

of the bill.  

 Institute for Security 

Studies (ISS) 

It is argued that the placing the sole discretion of the appointment of the 

Head of the Directorate, by the Minister of Police is inappropriate in that the 

Minister of Police is the political head of the Police.  

The fact that the Provincial Heads of the DPCI is appointed by the Head in 

concurrence of the Minister of Police affords the Minister a veto right over 

this appointment and is seen as a concern.  

The lack of objective minimum criteria prescribed regarding the skills, 

experience or commitment to independence of any man or woman appointed 

is a major cause for concern. 

The lack of a fixed minimum appointment term for the Head is problematic.  

It is also argued that the seven-year term proposed for the appointment of 

the Head is too short to make any meaningful contribution to the Directorate. 

It is further argued that the lack of security of tenure for all the members of 

the Directorate fails to provide structural independence of the Directorate.  

Limited protection in terms of remuneration is given to the Head, Deputy 

Head and Provincial Heads of the DPCI.  

It is recommended that guidance and criteria is set for the appointment of the 

Head of the DPCI and that the appointment and dismissal of the staff of the 

Directorate should be at the sole discretion of the Head of the DPCI. 

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

Credible appointment process for the Head of the Directorate must be 

established in the legislation and should not be made by the political 

executive of the Police. It is proposed that Parliament creates an 

appropriately composed appointment panel or that the appointment of key 

personnel be made by a multi-party committee with a super-majority of 60%. 

In addition, it is proposed civil society should be engaged in the appointment 

process and that proposed appointees declare all business or party political 

associations. It is noted that the appointment of the Head of the ICD is 

subject to parliamentary confirmation.  

Concern is raised towards the fact that no minimum term for appointment is 

stated in the bill.  

The provision made for the retention of the Head after the age of 60 opens 

the appointment for possible abuse as a political/inappropriately qualified 

person approaching 60 can be appointed with the intention of extending the 

fix-term contract of seven years.   

It is submitted that there is a concern in allowing the Minister of Police to 

amend and/or reduce remuneration scales of members of the Directorate.  

 Prof. Pierre de Vos Appointment of the Deputy Head of the Directorate by the Head in 
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concurrence with the Minister affords the Minister a veto right in this 

appointment.  

No minimum criteria are set for the appointment of the Head of the 

Directorate and it is thus proposed that a safeguard be put in place to 

prevent the appointment of a wholly unfit person as Head of the Directorate.  

It is deemed inappropriate that the political head of SAPS appoint the Head 

of the Directorate as the Directorate is mandated to possibly investigate the 

colleagues of the Minster.  

The provision made for the appointment of the Head and Deputy Head for a 

period of seven years without stipulating a minimum period of appointment 

must be reconsidered as the Head could arguably be appointed for only one 

day.  

Clause 7  Section 17D: Head of DPCI to identify priority crimes. Mandate of the 

DPCI. Policy Guidelines drafted by the Minister of Police and not the 

Ministerial Committee 

 African Policing Civilian 

Oversight Forum (APCOF) 

Submits that it is unclear what is meant by„selected offences‟ as stated in 

17D(1)(a)(A). It is also unclear who will be responsible for identifying these 

„selected offences‟.Further, the clause states that national priority offenses 

and other offences can be investigated at the discretion of the Head or if it is 

referred to the DPCI by the National Commissioner, but this remains subject 

to policy guidelines issued by the Minister. APCOF submits that this 

provision fails to create sufficient independence and that rather such policy 

must be submitted to Parliament for approval.  

 Helen Suzman Foundation 

(HSF) 

Concern is raised that the Directorate‟s activities would be limited to the 

policy guidelines issued by the Minister, as the Minister may not be suitably 

qualified to create such guidelines. It is suggested that specialists within the 

Directorate draft the guidelines and once drafted it should be submitted to 

Parliament by the Minister for approval.  

The guidelines suggest some sort of“binding force” of the Head. Guidelines 

are created to guide and not prescribe. It is suggested that the Head must be 

able to deviate from the guidelines for proper and appropriate reasons.  

The definition of “selected offences” must be clarified and also by whom 

these offenses will be selected. it is suggested that no person, other that the 

Head of the Directorate, should select the offences mentioned in this clause.   

 Institute for Security 

Studies (ISS) 

It is submitted that the proposed amendment to give the Minister the 

authority to determine the policy guidelines for the DPCI, as opposed to the 

Ministerial Committee, does not provide the necessary safeguard against 

political influence.  

Clarity should be given to what is meant by “selected offences” and who will 

select the offences, section 17D(1)(a)(A) of the bill.  

It is recommended that clear guidelines need to be contained in legislation 

and not left to the discretion of a politician, directly or indirectly.  

 Council for the 

Advancement of the South 

It is submitted that the mandate of the directorate must be clearly defined. 

The wording “serious” must be defined in that what constitutes “serious” 
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African Constitution 

(CASAC) 

corruption and organised crime. It is also proposed that the Directorate is 

allowed to conduct preliminary investigations to determine the seriousness of 

alleged corruption. 

 Institute for Accountability 

in Southern Africa (IFAISA) 

It is argued that the DPCI is not a specialised anti-corruption agency as it 

deals with all forms of priority crime identified by the executive branch of 

government. It further argues that the mere fact that the executive identifies 

priority crimes makes it impossible for the DPCI to function independently as 

required by the Constitution and the treaties that bind South Africa.  

 Prof. Pierre de Vos Selected offences need to be clearly defined as well as who will define these 

selected offences.  

 Centre for Constitutional 

Rights (CFCR) 

Policy guidelines determined by the Minister will limit the operational 

functionality of the DPCI through these unchallenged political “policy 

guidelines”. 

Clause 8  Insertion of Section 17DA and 17DB: Loss of Confidence and removal 

of the Head of the DPCI 

 African Policing Civilian 

Oversight Forum (APCOF) 

Submits that section 17DA(2)(a)should be amended to state that the 

proposed „enquiry‟ should be on the authority of the Minister, must be 

undertaken by an independent body, should have significant authority and 

provision in respect of due process also needs to be made in relation to 

other members of the DPCI.  

 Helen Suzman Foundation 

(HSF) 

Suggestion is made that termination on the grounds, as stated in the clause, 

must be determined by an independent body and proper procedure should 

be stipulated that should be followed to investigate proper substantive 

grounds for the action, as is required by South African labour law. 

Suspension on good grounds may be left to the discretion of the Minister, but 

termination should be the responsibility of an independent chair.  

 The Open Society 

Foundation-South Africa,  

The Legal Resource 

Centre and Corruption 

Watch 

It is submitted that section 17DA of the bill seemingly replicates section 

12(5)-(9) of the NPAA, which regulates the suspension and removal of the 

National Director of Public Prosecutions and Deputy NDPP. However, there 

are several differences between the provisions that need to be addressed.  

Section 17DA of the bill only protects the Head of the DPCI and does not 

protect the Deputy Head or Provincial Heads of the DPCI from unjust 

removal.  

The wording of section 17DA(3) is vague in respect of what is required of 

Parliament to remove the Head of the DPCI. It provides that both houses 

may “pray” for the removal of the Head. Unlike the NPA Act, it does not 

require that Parliament pass a resolution to this effect, nor does it establish a 

period in which a decision by Parliament must be taken. The NPAA also 

makes provision in section 12(6)(d) to require that the Minister “shall restore” 

the Head of the DPCI on Parliament‟s recommendation.  

It is submitted that the wording of the heading of section 17DA “Loss of 

confidence in the Head of the Directorate” is subjective. 

The NPA Act also makes provision that the removal of the Head or Deputy 

Head is done through a resolution by Parliament supported by a two-thirds 
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majority vote and this provision is thus suggested to be included in the bill.  

It is further submitted that security of tenure and remuneration should be 

extended to all members of the DPCI and not only provided for the Head and 

Deputy Head.  

 Institute for Security 

Studies (ISS) 

Formal requirements for how the proposed enquiry for the removal of the 

Head must be conducted are needed. It should also state who will conduct 

the enquiry and what criteria will be used to determine fitness for office. This 

wide discretion means that the enquiry could be done by the Minister him or 

herself or by someone in the Minister‟s office.  

A defined notion of efficiency is required as this is could lead to the Head 

being removed on non-objective grounds. 

The suspension of the Head with or without salary could indicate a 

punishment before the completion of the enquiry 

The wording in section 17D(3) stating that the two Houses of Parliament may 

“pray” for the removal of the Head is vague and effectively means that no 

enquiry towards the removal of the Head is necessary and subjects the 

tenure of the Head to political influence.  

It is also submitted that the wording of the heading of this section “Loss of 

confidence” is in itself subjective and needs revision.   

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

It is proposed that the misconduct as one of the grounds for dismissal be 

redefined, as “gross misconduct” as is applied to judicial officers. Also the 

grounds of “inefficiency” must be defined as it can be defined as a subjective 

view.  

The process of removal must also be clearly defined and it is suggested that 

dismissal should only executed by Parliament or alternatively by the Minister 

subject to Parliamentary approval.  

Concern is also raised regarding the threat of suspension without pay and 

should be addressed.   

 Institute for Accountability 

in Southern Africa (IFAISA) 

It is submitted that security of tenure is not possible when a Minister is able 

to suspend a functionary without pay.  

 Prof. Pierre de Vos It is submitted that this clause only provides limited protection for the 

employment security for the Head of the Directorate and in term of section 

17CA(c) provides limited remuneration protection for the Head, Deputy Head 

and Provincial Heads, but contains no such protection for other members of 

the directorate. 

The enquiry into the fitness of the Head will be conducted as the Minister 

sees fit. There are no formal requirements for how this enquiry should be 

conducted or who should conduct the enquiry. This should be addressed 

and stipulated in the legislation.  

The stipulation regarding the Head‟s possible incapacity to carry out his or 

her duties is exceedingly broad and not easily susceptible to objective 

determination.  

The possible suspension of the Head, pending an enquiry, without salary 

could be seen as a threat and punishment before the enquiry is completed.  
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It is further argued that the two Houses of Parliament can remove the Head 

of the Directorate by “praying for such removal on any of the grounds…”. 

Thus, in this instance no enquiry is required for the removal of the Head of 

the Directorate leaving the removal open to political interference.  

The section heading “Loss of confidence” is subjective and should be 

revised.   

Clause 9  Section 17E: Security clearance and Oath of office 

 Helen Suzman Foundation 

(HSF) 

The concern is raised that the Head and staff of the Directorate must 

undergo a security clearance investigation, as they do not form part of the 

security community.  

The controversy surrounding the Protection of State Information Bill (POSIB) 

may have unintended consequences for the ability of the Head and staff to 

access information necessary for the performance of their duty.  

Indication on what sort/level of clearance for different levels of the 

Directorate is lacking.  

 The Open Society 

Foundation-South Africa,  

The Legal Resource 

Centre and Corruption 

Watch 

The over generalised requirement of security clearance for members of the 

DPCI is argued as unnecessary and might create a perception of not being 

independent. There is no option for appeal from members if clearance is 

denied, retracted or degraded and the power and discretion to remove an 

individual from the DPCI is retained by the National Commissioner who 

remains a political appointee.  

It is submitted that the Head of the DPCI is empowered to remove an 

individual from the Directorate. 

 Institute for Security 

Studies (ISS) 

It is argued that ordinary members of the SAPS are not subjected to security 

clearance and because the DPCI does not deal with state security this 

requirement is unnecessary and unfair in that members once denied 

clearance cannot appeal against the finding of the security agency and also 

it gives the power to remove and fire members to the National 

Commissioner. It is argued that this authority must at least be given to the 

Head of the Directorate.  

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

Provisions made to ensure that members of the directorate serve “impartially 

and exercise his or her powers or perform his or her functions in good faith” 

needs to be strengthened. The provisions governing the ICD should be 

considered in this regard, particularly sections 50(2)-(4) of the SAPS Act that 

impose some important safeguards for interference. In addition, section 

181(2)-(4) of the Constitution must be considered.  

 Prof. Pierre de Vos No legally binding requirement that the Head of the Directorate or any other 

member need to fulfil his or her duties independently without fear, favour or 

prejudge. The oath to be taken as proposed by the bill does not provide for 

this.  

The fact that no other member of SAPS, only those employed in the 

Directorate, is subjected to a security clearance investigation is a cause of 

concern as the National Commissioner may remove of even fire members of 

the Directorate if security clearance is refused, cancelled or degraded which 
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leaves these member with no option of appeal and thus does not ensure job 

security.   

Clause 10   Section 17F: Head to second personnel 

 Helen Suzman Foundation 

(HSF) 

The clause replaces the authority of seconding personnel previously given to 

the National Commissioner to the Head of the Directorate, which again 

clashes with National Commissioner‟s authority as granted by section 207 of 

the Constitution.  

Clause 11  Section 17H: Finances and Financial Accountability 

 Helen Suzman Foundation 

(HSF) 

It is argued that because the Directorate does not receive and administer its 

own finances, its independence is undermined and should be considered for 

amendment.It is further argued that having the National Commissioner as 

accounting officer of the Directorate (rather than the Head)also undermine 

the Directorate‟s independence. The Foundation makesreference to Section 

52 of the SAPS Act, in that itmakes provision for the Executive Director of 

the ICD to be the accounting officer. It is thus suggested that this clause be 

amended to reconsider keeping the National Commissioner as accounting 

officer as it is arguable that this in itself can possible contravene the 

objectives of the PFMA to promote good financial management, as the Head 

of the Directorate will not be the financial head.  

 The Open Society 

Foundation-South Africa,  

The Legal Resource 

Centre and Corruption 

Watch 

This scheme of budget preparationdiffersconsiderably from that which 

applied to DSO under the NPA Act in that the Head of DSO prepared the 

Annual Budget, accounted to the NPA executive committee for the 

Directorate‟s finances and the Minister was obliged to appoint a CEO of the 

DSO to serve as the accounting officer.  

It is argued that the lack of financial independence undermines the overall 

independence of the Directorate and it is suggested that section 17H(2) 

ought to be amended to replace the phrase “after consultation” with “in 

consultation” with the Head of the Directorate.  

It is finally submitted that designating the Head of the DPCI as the 

Accounting Officer of the DPCI would be congruent with the model adopted 

in similar legislation including the IPID  Act, No.1 of 2011 and the Civilian 

Secretariat for Police Service Act, No.2 of 2011. These Acts provide that the 

Executive Director and the Secretary of the respective Directorates is 

designed as its accounting officer. In addition, that there is no reason why 

the same structure should not apply to the DPCI.   

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

It is submitted that the Directorate‟s budget be drafted by the Head of the 

Directorate and not the National Commissioner of Police. It is further 

proposed that the Head of the Directorate should be designated as the 

Accounting Officer of the Directorate and fulfils the requirements as set out 

in the PFMA.  

 Prof. Pierre de Vos The provision that the National Commissioner remains the accounting officer 

of the Directorate in terms of the PFMA is problematic and needs to be 

revised to afford the Directorate financial independence.  

The provision made that the National Commissioner is to draft the 



 

Research Unit Summary of written submissions to the South African Police Service Amendment Bill [B7 - 2012]   16 

Directorate‟s budget „after consultation‟ and not „in consultation‟ with the 

Head is also problematic and allows the National Commissioner to be the 

ultimate boss of the Directorate.   

Clause 12  Section 17I:Ministerial Committee 

 APCOF Submits that oversight and accountability including performance monitoring 

must be vested in Parliament whereas coordination can be managed 

operationally.  

 Helen Suzman Foundation 

(HSF) 

Unclear who comprises the Ministerial Committee. Argues that the 

committee is executive oversight in another guise and still inappropriate for 

necessary levels of independence. The HSF argues that oversight by 

Parliament rather than by the Executive is required.  

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

The manner in which the “co-ordinating” mandate of the Ministerial 

Committee has been framed is too vague and needs to be recalled.  

 Prof. Pierre de Vos It is argued that there is no need to retain the Ministerial Committee and 

should be removed in its entirety.  

It should also be ascertained what “performance and implementation 

reports” might entail as it could contain reports about specific cases and the 

evidence gathered in regard such cases.  

Clause 13  Section 17J: Operational Committee 

 Helen Suzman 

Foundation(HSF) 

It is argued that there is nothing inherently wrong with an operations 

committee to oversee the work of the Directorate, however, who should be 

on such committee is questionable. The replacement of the National 

Commissioner with a Deputy National Commissioner does not echo 

independence as the DNC is a subordinate of the NC and could be seen as 

merely a proxy of the NC. 

 Institute for Security 

Studies (ISS) 

It is submitted that guidelines should be provided for what kinds of tasks the 

Ministerial Committee can ask of the Operational Committee.  

 Prof. Pierre de Vos It is argued that the Operational Committee is comprised primarily of political 

appointed functionaries and in the absence of clear guidelines for what the 

kind of functions the Operational Committee might be instructed to engage in 

regarding the DPCI and might be therefore misused by the Ministerial 

Committee. 

Clause 14   Section 17K: Policy Guidelinesand Parliamentary Oversight 

 Helen Suzman Foundation 

(HSF) 

Argues that the policy guidelines should be drafted by a specialist in the 

Directorate.  

Concern is raised by the replacement of „approval‟ by „concurrence‟ in 

17D(1)(a) and (b). This suggests that the more active approval of Parliament 

is replaced by a more passive concept that suggests that Parliament plays a 

less active role in the process.  

 The Open Society 

Foundation-South Africa,  

It is submitted that concern is raised by the fact that the Head of the DPCI is 

afforded no role in determining the policy guidelines of the Directorate. Both 
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The Legal Resource 

Centre and Corruption 

Watch 

the Auditor-General and the Public Protector are empowered to determine 

the scope of their own investigations in terms of Section 13 of the Public 

Audit Act (25 of 2004) and section 6(4) of the Public Protector Act. Including 

these comparative provisions will give the Directorate proper independence.  

It is further submitted that the scope of the guidelines are overly broad, 

particularly because the Head of the DPCI is excluded from the process of 

determination.   

It is argued that the amendments to 17K of the bill dilutes the political 

responsibility of the DPCI rather than strengthen it. It is argued that placing 

the power of reporting to Parliament in the hands of the National 

Commissioner severs the only direct accountability link between Parliament 

and the Head of the DPCI, leaving all representation to the National 

Commissioner. Additionally, it is argued that the only information and 

evaluation that will be placed before Parliament in respect of the DPCI will 

be produced by the National Commissioner. It is thus submitted that section 

17K(2) of the bill should be amended to replace the „National Commissioner‟ 

with „the Head of the DPCI.   

 Institute for Security 

Studies (ISS) 

It is recommended that consideration should be given to the establishment of 

an additional oversight structure that is independent of parliament and the 

executive. Such a structure could be made up of members of parliament, 

external experts and representatives from relevant government departments. 

It is argued that the role of parliament should be to receive reports from the 

unit, approve the budget of the unit and ensure that the unit meets its 

functional obligations; as parliament does for all government departments 

and agencies.   

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

It is submitted that the shifting of authority to draft policy guidelines from the 

Ministerial Committee to the Minister of Police does not safeguard the 

Directorate against political interference and does not afford the necessary 

independence as required by the Constitutional Court.  

It is submitted that parliamentary oversight must be strengthened and seen 

as the key accountability mechanism.   

Clause 15  Section 17L: Investigative authority of the retired judge 

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

The concession made to disallow the National Director of Public Prosecution 

to refuse information requested by the retired Judge as stated in the clause 

is not sufficient to protect the Directorate from undue interference.  

 Prof. Pierre de Vos It is argued that the provision made for safeguarding against undue political 

influence through the mechanism of providing a retired judge to authority to 

investigate complaints of interference does not ensure independence as the 

Judge can only deal with these complaints in retrospect and does not 

protects against interference. 

Clause 16  Insertion of Section 17M: Command and Control 

 Helen Suzman Foundation 

(HSF) 

This clause equates members of the Directorate to members of the service 

and thus undermines the independence of the Directorate. The fact that 
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members should act like police officers cannot apply to all members of the 

Directorate as some are employed directly to the Directorate, which subjects 

the Directorate and SAPS to potentially unwanted liability.  

Concern is raised whether the National Commissioner is allowed to dismiss 

members of the Directorate by virtue of them being said to be members of 

the SAPS.  

 Institute for Security 

Studies (ISS) 

This clause indicates that ordinary members of the Directorate remains 

subject to the hierarchical structure and discipline of the SAPS and thus 

could be removed by the National Commissioner. Thus, ordinary members 

are not sufficiently protected in terms of job security.  

 Council for the 

Advancement of the South 

African Constitution 

(CASAC) 

Concern is raised over the fact that ordinary members of the DPCI remains 

under the hierarchical structure and discipline of the SAPS and thus could be 

removed by the National Commissioner.  

 Prof. Pierre de Vos It is submitted that the fact that members of the Directorate remain members 

of the SAPS and thus remains bound to the hierarchical structure of the 

Service and in that Section 17G of the Act, which remained unchanged, 

states that the remuneration, allowance and other conditions of service of 

these members shall be regulated by section 24 of the Act. Ordinary 

members are thus still subject to the discipline of SAPS and could arguably 

be removed by the National Commissioner.  

Clause 17  Transitional Arrangements 

 N/A N/A 

Clause 18  Preamble 

 N/A N/A 

 

 

4. CONCLUSION 

 

The bulk of the submissions received do not oppose the Bill in its entirety, but submitted that the bill is 

inconsistent with Glenister Judgement and does not provide for the conditions and recommendation to 

ensure operational and structural independence of the Directorate for Priority Crime Investigation. A 

common concern is that the location of the DPCI within SAPS does not allow for adequate 

independence as the National Commissioner retains a large degree of authority in remaining the 

accounting officer and the ultimate authority in terms of Section 207 of the Constitution. It is argued 

that the Head of the Directorate rather than the National Commissioner should hold much of the 

authority, but that this will undermine the provisions of Section 207 of the Constitution.  

 

It is also argued that the lack of minimum criteria for the appointment of the Head of the Directorate 

must be addressed to ensure a proper appointment and that the appo intment process as a whole 

should be clearly defined. The lack of statutory stipulations for remuneration and security of tenure for 

the Head of the Directorate, as well as all other members of the DPCI is identified as a major concern.  

It is argued that the bill follows a minimalist approach to the requirements as set by the Court in that it 

only addresses the broad concerns of the Glenister judgement. However, it is clear that much effort 
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was made by the Department of Police to comply with the recommendat ions of the Court and should 

be commended. 
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