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NOTE:  PROPOSED AMENDMENTS BY TECHNICAL COMMITTEE:  PROTECTION OF PERSONAL INFORMATION BILL, 2009

1.
Purpose of note

The purpose of this note is to provide the Technical Committee, in view of its previous meeting in November 2011, with─
(i)
a brief report back on certain amendments that have been proposed in respect of the PPI Bill; 
(i)
additional information regarding the proposed amendment with regard to literary and artistic expression; and

(iii)
a costing estimate with regard to the establishment of the Information Regulator.

2.
Discussion
2.1
The Technical Committee met in November 2011 to consider the Fifth Draft of the PPI Bill and aims to present a Sixth Draft of the Bill to the Portfolio Committee for further consideration.  A number of questions arose during the preparation of the Sixth Draft of the PPI Bill.  The Technical Committee has not yet been informed of the additional issues that were identified.  The following may be mentioned in this regard:

2.1.1
Children:  The Fifth Draft of the Bill contained a provision dealing with the processing of the personal information of children.  The Technical Committee, upon consideration of the draft provisions, requested that the provisions should be redrafted by inserting a general prohibition in respect of the processing of personal information of children and that provision should be made for responsible parties to approach the Information Regulator for authorisation in respect of the processing of personal information of children.  The proposed amendments reflected in the Sixth Draft are substantive in nature.  The following may be mentioned:

(i)
It is proposed that the definition of “child”, clause 1 of the Bill, should be amended by adding a reference to competent persons in that definition.  An additional definition, namely that of “competent person” has also been inserted in clause 1.  
(ii)
It is proposed that clauses 11(1)(a), 12(2)(b), 14(1)(d), 15(3)(a) and 18(4)(a) should be amended, by inserting a reference to “a competent person”,  to align those clauses with the provisions of clauses 34 and 35 insofar as they aim to regulate the processing of the personal information of children.
(iii)
The proposed new clause 34 reflects the prohibition in respect of the processing of the personal information of children.  Clause 35(1) aims to stipulate those instances where the clause 34 prohibition do not apply.  Subclauses (2) and (3) aim to empower the Information Regulator to authorise responsible parties to process the personal information of children subject to certain conditions.
2.1.2
Literary and artistic expression:  The proposed amendment reflected in clause 6(1)(d) has been included in the clause at the request of the Technical Committee.  The proposed exclusion of processing for literary and artistic purposes appears not to be in line with other jurisdictions and our domestic law.  A separate note is attached as “Additional Note” with the view to providing the Technical Committee with further information, should the Committee possibly want to revisit the wording of the proposed exclusion.

2.1.3
Special personal information:  Clause 30, of the Introduced Bill, aimed to regulate the processing of information concerning a data subject’s health or sexual life as one of the categories of special personal information.  The Technical Committee requested that the term “sexual life” should be omitted from clause 30.  It should be noted that the effect of the omission is that processing of this type of information beyond the ambit of clause 27 (clause 32 in the introduced version of the Bill) will not be allowed.  The question is raised whether the Technical Committee will not be willing to reconsider the issue.
2.1.4
Authorisation granted by Information Regulator:  (i)
The prohibition reflected in clause 26 in respect of the processing of special personal information is subject to certain exceptions that are reflected in clauses 27 to 33 and which allow or authorise the processing of special personal information under certain circumstances.  This means that if a responsible party complies with any of the aforementioned provisions he or she may process the specific category of special personal information concerned.  However, the responsible party will still have to comply with all the conditions for the lawful processing of personal information as reflected in Part A of Chapter 3 of the Bill.

(ii)
Clause 27 aims to stipulate a list of general exceptions in terms of which a responsible party may process any category of special personal information notwithstanding the prohibition referred to in clause 26.  Clause 27(d), as one of the general exceptions, refers to the Regulator’s power to grant an exemption in terms of clause 36.  However, the reference to clause 36 is not only confusing, but also incorrect.  Clauses 36 and 37 deal with the Information Regulator’s power to exempt a responsible party from complying with one or more of the conditions for the lawful processing of personal information.  This problem is also applicable in respect of the prohibition with regard to the processing of the personal information of children.

(iii)
In order to remedy the above problem it is proposed that clause 27 should be amended by omitting the reference to clause 36 of the Bill and to insert a provision to provide the Regulator with the power to authorise a responsible party, who cannot comply with the provisions of clauses 27 to 33, to process any category of special personal information.  The proposed amendments are reflected in clause 27(2) and (3).  A similar approach has been followed with regard to the position of children which proposed amendments are reflected in clause 35(2) and (3).
(iv)
The above matter has not yet been brought to the attention of the Technical Committee.

2.1.5
PAIA amendments:  The Technical Committee requested that the proposed Information Regulator’s enforcement powers in terms of the Promotion of Access to Information Act, 2000, should be clearly stipulated.  The request requires that the applicable provisions of the Promotion of Access to Information Act, 2000, should be amended accordingly.  During the drafting process a question arose which has not yet been considered by the Technical Committee.  Section 92 of the Promotion of Access to Information Act, 2000, empowers the Minister to make regulations and provides, among others, as follows:

The Minister may, by notice in the Gazette, make regulations regarding─

(a)
any matter which is required or permitted by this Act to be prescribed;


(b)
any matter relating to the fees contemplated in sections 22 and 54;


(c)
any notice required by this Act;

(d)
uniform criteria to be applied by the information officer of a public body when deciding which categories of records are to be made available in terms of section 15; and


(e)
any administrative or procedural matter necessary to give effect to the provisions of this Act.

It is envisaged that the Information Regulator will be responsible for making the bulk of the proposed Regulations in terms of the PPI Bill.  The question therefore arises whether the Information Regulator should also be empowered to make Regulations in terms of the Promotion of Access to Information Act, 2000.  This is a substantive issue that may have to be considered by the Technical Committee.
2.1.6
Costing:  By way of conclusion it may be mentioned that the Technical Committee also requested the Department to adapt the existing costing document in line with the proposed extended powers of the proposed Information Regulator.  In this regard it may be mentioned that an adapted costing document has been prepared (to be submitted as a separate electronic file).
3.
Recommendation
In view of the above it is submitted that the Technical Committee  has not yet had the opportunity to consider some of the issues referred to above and it may therefore be appropriate to convene a meeting before the PPI Bill is referred back to the Portfolio Committee.

“Additional Note”

Processing for artistic or literary purposes: clause 6(1)(d)

1.
At the request of the Technical Committee an exclusion for literary and artistic purposes was inserted in clause 6 of the Fifth Draft. It read as follows:

Exclusion for literary and artistic purposes

6B.
(1)
This Act does not apply to the processing of personal information which is carried out solely for the purpose of literary or artistic expression─

(a)
where such [processing] an exclusion/derogation
 is necessary to reconcile the right to privacy with the right of freedom of expression; and
(b)
the responsible party reasonably believes that, having regard in particular to the special importance of the public interest in freedom of expression, such processing would be in the public interest.
(2)
In considering for the purposes of subsection (1) whether the belief of the responsible party that processing will be in the public interest was or is a reasonable one, regard may be had to─
(a)
the special importance of the public interest in freedom of expression;
(b)
domestic and international standards balancing the—
(i)
public interest in allowing for the free flow of information to the public in recognition of the right of the public to be informed; and
(ii)
public interest in safeguarding the protection of personal information of data subjects.
2.  After a discussion of the above proposal the Technical Committee indicated that the clause should be amended to read as follows: 

6.(1) The provisions of this Act are excluded when processing personal information –

(a)-(c)……

(d)
by any person for the purpose of bona fide literary or artistic expression;
(e)-(g)……

3.
This new proposal now provides for a blanket exclusion for processing of personal information for the special purposes of literary and artistic expression. The exclusion is only subject to the qualification that the expression should be bona fide.
4.  The Sixth Draft of the PPI Bill reflects the proposed amendment. However, the following points need to be brought to the Committee’s attention:

Bona fide qualification

a)
Firstly, although the inclusion of the words “bona fide” may narrow down the possible scope of processing for the purpose of literary and artistic expression that would otherwise have been included in terms of Web 2.0,
 it will not have any impact on the blanket nature of the exclusion.    To the extent that processing for purposes of literary and artistic expression is included in the exclusion, a  blanket exclusion will exist (see discussion on blanket exclusions below). 

b)
Secondly, the purpose of the PPI Bill is, in fact, to regulate all types of bona fide processing, wherever it occurs. The fact that banking institutions, government departments etc are processing information in accordance with sector specific legislation (for bona fide purposes) does not per se mean that such processing is excluded from the Bill.  The Bill does not prohibit processing, it merely regulates the processing. The position in the PPI Bill should, therefore, be distinguished in this regard from the position in the Films and Publications Act, 1996 where the prohibition (and therefore the application of the Act) that would normally be in place (for instance in respect of the publication of pornography) is lifted where a publication is published or distributed for bona fide purposes or because it is a bona fide publication. 

c)
Thirdly, the Constitutional Court case of NM ao v Smith ao (Freedom of Expression Institute as amicus curiae) 2007 (5) SA 250 (CC)  is pertinent. The applicants in this matter were three HIV-positive women who claimed that the respondents had violated their rights to privacy, dignity and psychological integrity by publishing their names and HIV status without their consent in an authorised biography of the second respondent. The biography was authored by the first respondent and published by the third respondent. Their claims were based on the common law actio injuriarum. See media summary of the case in Annexure A. In PPI terms, the writing and publication of the biography could be seen as the processing of special personal information for the purpose of bona fide literary or artistic expression. However, this fact, as such, had no relevance to the deliberations in the majority judgment in this case. Madala J stated that private and confidential medical information contains highly sensitive and personal information about individuals and that  “It is imperative and necessary that all private and confidential medical information should receive protection against unauthorized disclosure.” He also indicated that the disclosure of the applicants’ HIV status without their consent  “…..was done in a book which must naturally have taken time to produce, It was not a question of publishing breaking news such as might happen for the purposes of a newspaper...” thereby indicating that there was enough time to acquire the necessary consent.  
d)
In two of the minority judgments in this case the fact that the respondents, as professionals, were involved in the distribution of information for commercial gain were raised. O’Regan J stated that there are important reasons for differentiating between ordinary citizens not engaged as part of their business or profession in the dissemination of information and those citizens and institutions that are so engaged. It is appropriate to impose additional obligations on those who disseminate information for professional and commercial purposes while not imposing such obligations on those who do not. Langa J said that although the respondents do not meet the traditional image of a media defendant, they clearly meet the concept of media defendants which motivates setting higher standards for the media. The media, as a consequence of their power, bear a particular constitutional responsibility to ensure that the vital right of freedom of expression is not used in a manner that improperly infringes on other constitutional rights. Journalists have their own standards and bear an independent duty to ensure that they have been met. 

e)
Although the distinction referred to in par (d) above can not be equated with the proposed bona fide qualification in the Bill, there are certain overlaps. In terms of the arguments raised by the Judges, it would seem as though stricter regulation is advised for professionals engaged in the bona fide distribution of information for commercial gain, something which would not be supported by the blanket exclusion as envisaged in clause 6 (d).     

Blanket exclusion
f)
The EU Directive and other jurisdictions deal with the processing of personal information for journalistic, artistic and literary purposes grouped together in a single exclusion and neither the EU Directive, nor any of the other jurisdictions, provide for a blanket exclusion for any of these special purposes.

g)
It stands to reason that even if the special purposes (journalistic, literary or artistic) are dealt with in separate exclusions in South Africa, there should be some parity between these exclusions since the purposes are so closely related. In terms of the current proposals in the PPI Bill the exclusion for journalistic purposes may be limited (depending on the option chosen) whereas the exclusion for artistic and literary purposes will be a blanket exclusion.

h)
The EU Directive provides as follows:

Article 9
Member States shall provide for exemptions or derogations from the provisions of this Chapter, Chapter IV and Chapter VI
 for the processing of personal data carried out solely for journalistic purposes or the purpose of artistic or literary expression only if they are necessary to reconcile the right to privacy with the rules governing freedom of expression.
Recital 37 

No derogations from the rules on security shall be possible and the supervisory authorities responsible for this sector should, at least, be provided with certain ex-post facto powers such as the power to publish regular reports or to refer matters to the judicial authorities.

i)
The European Court of Justice, in the case of Bodil Linqvist v Aklagarkammaren I Jonkoping on 6 November 2003, inter alia, stated that the data protection provisions of the EU Directive do not, in themselves, bring about a restriction which conflicts with the general principles of freedom of expression as guaranteed in Article 10 of the ECHR. It is for the national authorities and courts responsible for applying the national legislation implementing the Directive 95/46 to ensure a fair balance between the rights and interests in question.    
j)
Examples of legislation in other jurisdictions are set out in Annexure “B” enclosed herewith:

(i)
The law in the Netherlands exempts processing for exclusively journalistic, artistic or literary purposes from a limited range of provisions. It does not, however, exempt such processing from the information protection principles and criteria.  

(ii)
The UK law also contains a qualified exemption for processing for journalistic, artistic and literary purposes. Subject to certain substantive and procedural conditions, personal information which is processed for any of these purposes solely with a view to publication of any “journalistic, literary or artistic material” and which the responsible party (data controller) “reasonably believes” to be “in the public interest” is exempt from some of the information protection principles and from the exercise of some data subject rights.

(iii)
Australia’s Privacy Act,1988 and New Zealand’s Privacy Act,1993 only provides for limited exemptions for journalistic purposes. Many OECD countries do not have any exclusion or exemption in this regard, since the OECD Guidelines do not make specific provision for an exclusion on these grounds. See Annexure B.
k)
The Article 29 Working Party in its Recommendation 1/1997 on Data Protection and the Media (WP1 of 25 February 1997) concluded that data protection law does in principle apply to the media and that derogations and exemptions under article 9 must follow the principle of proportionality.   
l)
In the Constitutional Court case of NM ao v Smith ao (Freedom of Expression Institute as amicus curiae) referred to above the following points were made:  
(i)
Madala J in the majority judgment stated that, despite being acutely aware of the option to use pseudonyms in the book, the first respondent deliberately chose to use the applicant’s names in order to  give the book” authenticity”. He indicated that, in his view, the public’s interest in authenticity does not outweigh the public’s interest in maintaining the confidentiality of private medical facts as well as the right to privacy and dignity that everybody should enjoy

(ii)
O’Regan J, in a minority judgment, said that the media are not only bearers of rights under our constitutional order, but also bearers of obligations. Editors and journalists are required to act with due care and respect for the right to privacy, prior to publishing material that infringes that right. It will require them to ask the question: is the publication of this information, although it is private information, nevertheless reasonable in the circumstances.
(iii)
Sachs J stated that the moral of the story is that unless overwhelming public interest points the other way, publishers should refrain from circulating information identifying the HIV status of named individuals, unless they have the clearest possible proof of consent to publication having been given, or that the information is in the broad public domain 
m)
The relationship between processing for journalistic purposes, on the one hand, and artistic and literary purposes, on the other, was also investigated by the SALRC.  Initially the SALRC  did not make provision for an exclusion (limited or blanket) for any of these special purposes since it was argued that the exceptions contained in the conditions for lawful processing were extensive enough to enable normal, lawful activities. The distinction between journalistic, literary and artistic purposes and other Web 2.0 activities were also difficult to determine. A limited exclusion for journalistic activities only was, however, inserted after public consultations.  It was argued that journalists are subject to a code of conduct which could provide adequate safeguards for the protection of personal information in that sector, something that was not possible for the other special purposes. The SALRC also took into account the Constitutional court case referred to above where Madala J, implied that stricter regulation was necessary for publications other than newspapers. The distinction made between the two purposes was that journalists would have a form of self-regulation whereas the processing for literary and artistic purposes would be dealt with directly in terms of the law.   

n)
Finally, the question was posed whether protection of personal information in this area can not be appropriately addressed by the common law. Should the processing of personal information for literary and artistic purposes, therefore, not be regulated by the common law and the courts.  In its report the SALRC argued that effective information protection could only be achieved through regulation by legislation, for the following reasons:

(i)
The information protection regime as set out in the PPI Bill does not merely involve incremental changes to the common law but represents radical law reform;

(ii) 
The active control principles, without which the data subject would not be able to exercise a measure of active control over his, her or its personal information,   differ from traditional privacy protection under the actio injuriarum and are, therefore, unique in the field of personality protection. 

(iii)
Legislation will bring South Africa in line with international requirements and developments and ensure that the country is in line with international best practice. 

(iv)
In view of the fact that the protection of privacy is still in its infancy in South African law, it would be improbable that the application of the information principles by the courts would occur often and extensively enough in the near future to ensure the adequate protection of personal information. The major engine for law reform should be the Legislature and not the Judiciary.  


5.
The following conclusion and additional option is submitted for the Committee’s consideration and instructions:  

a)
A blanket exclusion for artistic and literary purposes will be contrary to international guidelines and examples as well as South African jurisprudence.  It will, furthermore, not be on par with the limited exclusion for journalistic purposes set out in clause 7.

b)
Inserting the “bona fide” qualification in the exclusion will not have any real impact on this issue. 

c)
An element of proportionality (in terms of the EU examples) in which the public interest requirement referred to in the  Constitutional Court,  NM case becomes a deciding factor, should be included.

d)
It is proposed that the following options be considered as the basis for possible further discussion in the Technical Committee: 

Exclusions

6.(1) The provisions of this Act are excluded, when processing  personal information-
(a)-(c)……
Option 1:

(d)
solely for the purpose of literary or artistic expression, to the extent that such an exclusion is necessary to reconcile, as a matter of public interest,  the right to privacy with the right to freedom of expression.



Option 2:

(d)
solely for the  purpose of literary or artistic expression, to the extent that  non-compliance with these provisions is in the public interest.

Annexure A
 IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
CCT: 69/05 
NM and Others v Smith and Others 
Date of Judgment: 4 April 2007 
MEDIA SUMMARY 
The following media summary is provided to assist in reporting this case and is not binding on the Constitutional Court or any member of the Court. 
The applicants in this matter are three women who are HIV positive. The respondents are Ms Charlene Smith, Ms Patricia de Lille and New Africa Books (Pty) Ltd. The applicants claim that the respondents violated their rights to privacy and dignity by publishing their names and HIV status in a biography of Ms de Lille.
The applicants had participated in clinical trials and raised concerns about the illnesses and fatalities among the participants. They averred that the consent forms for the trials had not been properly explained to them. Ms de Lille was contacted in order to help investigate the complaints. Professor SA Strauss was appointed to conduct an inquiry into the allegations of misconduct and subsequently issued a report on the trials (the Strauss Report). This report contained the applicants’ names and HIV status. The report and the materials relevant to the investigation were sent to a limited number of people involved in the investigation, including Ms de Lille. 
Ms Charlene Smith was commissioned by New Africa Books to write a biography of Ms de Lille. The book revealed the names and HIV status of the applicants. The applicants first sought an interdict against the continued publication of the book, but ultimately withdrew the application. They requested the removal of their names from the book and the respondents declined to do so. The applicants sued the respondents for damages in the Johannesburg High Court. The High Court held that the disclosure of the applicants’ names in the book was not unlawful as Ms Smith and Ms de Lille were not negligent in assuming that consent had been given to the University of Pretoria, and did not act with the requisite intent to reveal private medical facts. The High Court held, however, that failure to stop the distribution of copies of the book after it had become apparent that consent had not been given, violated the applicants’ right to privacy and ordered New Africa Books to pay them R15 000 each in damages. The applicants unsuccessfully appealed to the Supreme Court of Appeal. 
In the appeal to this Court the Freedom of Expression Institute was admitted as amicus curiae. It argued that including negligence as a ground for fault, as contended for by the applicants, would unjustifiably limit the right to freedom of expression. 
Madala J, with whom Moseneke DCJ, Mokgoro J, Skweyiya J, Van der Westhuizen J and Yacoob J concurred, set aside the High Court decision. He held that the respondents were aware that the applicants had not given their express consent but had gone ahead and published their names, violating their privacy and dignity rights. The use of pseudonyms instead of the applicants’ real names would not have rendered the book any less authentic and nowhere could it be shown that the public interest demanded otherwise. Madala J held that Ms Smith and Ms de Lille were liable for damages together with the publishers due to their infringement of the applicants’ rights to privacy and dignity from the moment of the publication of the book. He awarded R35 000 in damages to be paid by the three respondents to each of the applicants. 
In a separate concurring judgment Sachs J added that there was no reason to doubt the genuineness of Ms Smith’s belief (in fact erroneous) that the applicants had indeed placed their medical status in the public domain. Nevertheless, given the extreme sensitivity of the information involved, she should have left no stone unturned in her pursuit of verification. Of even greater importance, if the slightest doubt existed, there was no need to publish the actual names of the applicants. The current appeal did not deal with famous people who simultaneously craved and decried extreme public attention, but with people whose lives were dominated by anxiety and who were only slowly beginning to break through intense barriers of community prejudice. The moral of the story was that unless overwhelming public interest pointed the other way, publishers should refrain from circulating information identifying the HIV status of named individuals unless they had the clearest possible proof of consent to publication. 
Langa CJ wrote a judgment agreeing in part and dissenting in part with the judgment of Madala J. He found that the respondents did not act intentionally. He agreed with O’Regan J that the common law must be developed with regard to media defendants, and would develop it to replace the current requirement of intention with that of negligence. Langa CJ held that the first and third respondents would qualify as media defendants and as the Strauss Report cannot be regarded as a public document, they had acted negligently. Agreeing with Madala J’s assessment of damages, he held that the applicants were attempting to vindicate constitutional rights and should get all their costs. 
In a dissenting judgment, O’Regan J held that the right to privacy protects citizens from the publication of private medical information without consent and that this right had to be balanced with the right to freedom of expression. On the facts of the case, the publication of the applicants’ names and HIV status was neither intentional nor negligent. Ms Smith assumed that consent was generally given because the applicants’ names and HIV status were published in the Strauss Report, a reputable publication, with no disclaimer regarding their consent to the contrary. The respondents did not entertain the possibility that either the University or Professor Strauss would have sent a report to Ms de Lille, a Member of Parliament, in circumstances where the applicants’ consent was limited and was not noted as such. The media has an obligation to act in an objectively appropriate fashion when publishing material that may infringe on a person’s right to privacy. However, to hold that the respondents were under a further duty to contact either the University or the applicants to ensure that they had in fact consented to the original publication of their names would impose a significant burden on freedom of expression. 
O’Regan J, however, found that the failure by New Africa Books to take steps to withdraw copies of the book once the lack of consent became clear, was unlawful, and that an appeal lodged by New Africa Books must fail. O’Regan J would have dismissed the appeal of the applicants.
Annexure B


1.
Article 10 of the European Convention on Human Rights provides as follows -

	
	Article 10 – Freedom of expression 

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.


2.
The EU Directive stipulates as follows -

Article 9
Member States shall provide for exemptions or derogations from the provisions of this Chapter, Chapter IV and Chapter VI for the processing of personal data carried out solely for journalistic purposes or the purpose of artistic or literary expression only if they are necessary to reconcile the right to privacy with the rules governing freedom of expression.
Recital 37 

No derogations from the rules on security shall be possible and the supervisory authorities responsible for this sector should, at least, be provided with certain ex-post facto powers such as the power to publish regular reports or to refer matters to the judicial authorities.

2.
The OECD Guidelines (Guidelines on the Protection of Privacy and Transborder Flows of Personal Data) do not specifically provide for an exemption relating to journalistic, artistic and literary activities but do make provision for exceptions to the privacy principles which should be limited to those necessary in a democratic society.
3.
Article 3 of the Personal Data Protection Act, 2000 of the Netherlands reads as follows:

1. This Act does not apply to the processing of personal data for exclusively journalistic, artistic or literary purposes, except where otherwise provided in this Chapter and in Articles 6 to 11,
 13,
 15,
 25
 and 49.

2. The prohibition on processing personal data referred to in Article 16
 does not apply where this is necessary for the purposes referred to under (1).
4.
Section 32 of the UK Data Protection Act, 1998 reads as follows:

Journalism, literature and art

32. - (1) Personal data which are processed only for the special purposes
 are exempt from any provision to which this subsection relates if-

(a) the processing is undertaken with a view to the publication by any person of any journalistic, literary or artistic material,

(b) the data controller reasonably believes that, having regard in particular to the special importance of the public interest in freedom of expression, publication would be in the public interest, and

(c) the data controller reasonably believes that, in all the circumstances, compliance with that provision is incompatible with the special purposes.

(2) Subsection (1) relates to the provisions of-

(a) the data protection principles except the seventh data protection principle,

(b) section 7,

(c) section 10,

(d) section 12,
 and

(e) section 14(1) to (3).

(3) In considering for the purposes of subsection (1)(b) whether the belief of a data controller that publication would be in the public interest was or is a reasonable one, regard may be had to his compliance with any code of practice which-

(a) is relevant to the publication in question, and

(b) is designated by the Secretary of State by order for the purposes of this subsection.

(4) Where at any time ("the relevant time") in any proceedings against a data controller under section 7(9), 10(4), 12(8) or 14 or by virtue of section 13 the data controller claims, or it appears to the court, that any personal data to which the proceedings relate are being processed-

(a) only for the special purposes, and

(b) with a view to the publication by any person of any journalistic, literary or artistic material which, at the time twenty-four hours immediately before the relevant time, had not previously been published by the data controller, the court shall stay the proceedings until either of the conditions in subsection (5) is met.

5) Those conditions are-

(a) that a determination of the Commissioner under section 45 with respect to the data in question takes effect, or

(b) in a case where the proceedings were stayed on the making of a claim, that the claim is withdrawn.

(6) For the purposes of this Act "publish", in relation to journalistic, literary or artistic material, means make available to the public or any section of the public.
� 	The word “processing” was inadvertently used in the clause in the Fifth Draft instead of the word “exclusion/derogation”. 


� 	The so-called Web 2.0 site allows users to interact and collaborate with each other in a � HYPERLINK "http://en.wikipedia.org/wiki/Social_media" \o "http://en.wikipedia.org/wiki/Social_media
Social media" �social media� dialogue as creators of � HYPERLINK "http://en.wikipedia.org/wiki/User-generated_content" \o "http://en.wikipedia.org/wiki/User-generated_content
User-generated content" �user-generated content� in a � HYPERLINK "http://en.wikipedia.org/wiki/Virtual_community" \o "http://en.wikipedia.org/wiki/Virtual_community
Virtual community" �virtual community�, in contrast to websites (original WWW) where users (� HYPERLINK "http://en.wikipedia.org/wiki/Consumer" \o "http://en.wikipedia.org/wiki/Consumer
Consumer" �consumers�) are limited to the passive viewing of � HYPERLINK "http://en.wikipedia.org/wiki/Content_(media_and_publishing)" \o "http://en.wikipedia.org/wiki/Content_(media_and_publishing)
Content (media and publishing)" �content� that was created for them. Examples of Web 2.0 include � HYPERLINK "http://en.wikipedia.org/wiki/Social_networking_site" \o "http://en.wikipedia.org/wiki/Social_networking_site
Social networking site" �social networking sites�, � HYPERLINK "http://en.wikipedia.org/wiki/Blog" \o "http://en.wikipedia.org/wiki/Blog
Blog" �blogs�, � HYPERLINK "http://en.wikipedia.org/wiki/Wiki" \o "http://en.wikipedia.org/wiki/Wiki
Wiki" �wikis�, � HYPERLINK "http://en.wikipedia.org/wiki/Video_sharing" \o "http://en.wikipedia.org/wiki/Video_sharing
Video sharing" �video sharing� sites, � HYPERLINK "http://en.wikipedia.org/wiki/Web_service" \o "http://en.wikipedia.org/wiki/Web_service
Web service" �hosted services�, � HYPERLINK "http://en.wikipedia.org/wiki/Web_application" \o "http://en.wikipedia.org/wiki/Web_application
Web application" �web applications�, etc.  Web 2.0 does not refer to an update to any technical specification, but rather to cumulative changes in the ways � HYPERLINK "http://en.wikipedia.org/wiki/Software_developer" \o "http://en.wikipedia.org/wiki/Software_developer
Software developer" �software developers� and � HYPERLINK "http://en.wikipedia.org/wiki/End-user_(computer_science)" \o "http://en.wikipedia.org/wiki/End-user_(computer_science)
End-user (computer science)" �end-users� use the WWW.





� Chapter II: General Rules on Lawfulness; Chapter IV: Transfer of personal data to third countries; Chapter VI: Supervisory Authorities. 


� Articles  6 to 11 refers to  the conditions for lawful processing dealing with lawfulness, consent, purpose, retention and minimality.   


� Article 13 refers to security safeguards.


� Article 15 refers to accountability.


� Article 25 refers to codes of conduct.


� Article 49 refers to fair compensation.


� Article 16 refers to special personal information


� Special purposes are journalistic, artistic and literary purposes. 


� Seventh principle refers to security safeguards.


� Section 7 refers to right of access to personal data. 


� Section10 refers to right to prevent processing likely to cause damage or distress.


� Section 12 refers to rights in relation to automated decision making. 


�  Section 14(1) to(3)refers to rectification, blocking, erasure and destruction. 





