HONOURABLE CHAIRPERSON

JOINT STANDING COMMITTEE ON INTELLIGENCE

PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

CAPE TOWN

Dear Chairperson
STAFF COUNCIL SUBMISSION ON THE GENERAL INTELLIGENCE LAWS AMENDMENT BILL, 2011
1.
BACKGROUND
The Staff Council is an employee representative structure established in terms of Regulation 11 of chapter XVI of the Intelligence Services Regulations, 2003.  The scope of consultation is articulated in Regulation 5.1 of the said chapter XVI of the Intelligence Services Regulations, 2003.  This submission in keeping with the letter and spirit of the Regulations, seeks to represent the views and interests of the members of the civilian intelligence services as represented by the Staff Council and its forums.

Any documents that are referred to in the submission shall be made available to the committee at the Committee’s request or during oral submission to the Committee depending on the direction of the Committee.

2.
EXECUTIVE SUMMARY

In our submission, we want to express our full support for the consolidation of the civilian intelligence services by creating a single entity.  Such a consolidation shall result in streamlining of systems and processes while improving co-ordination and co-operation in various line functions.  It would help consolidate the work of the civilian intelligence, centralise command and control of its operations as well as accountability.  

The change should help improve allocation of resources and strengthen operational capability and efficiency.
The review of the Act must also be used to tighten and improve employment security for the members of the newly formed State Security Agency.  This is critical considering that intelligence by its very nature is a labour intensive business, therefore its human resources becomes its most important asset.  In this world of technology and advanced human development, the need for skills can never be adequately emphasised.  This must be seen to talk to scarce and critical skills needed for the success of the business.  These skills are generally scarce in the labour market and the competition for acquiring them has become tighter than it has at any stage ever been.  

A competitive intelligence services must then be driven by adequate availability of scarce and critical skills if it is to respond adequately to the demands and need of our society.  This requires that even when these skills have been successfully acquired, the need to retain them in the Agency is more challenging and critical.  While there was progressive steps taken in 2003 to improve the conditions of employment in the civilian intelligence services, the under investment over the past six years has reversed any competitive edge resulting in challenges over the competitiveness of our remuneration systems.
Equally, the analysis drawn from exit interviews has exposed organisational culture and management practices as the most reasons why young, suitable and competent individuals do not stay for long in the organisation.  This situation is perpetuated by the inadequacy of legislative framework to protect the rights of the members and present a credible career path for all regardless of familiarity of the surname.   The recruitment methods applied remains the weakest in the battle to acquire scarce and critical skills in the labour markets as these still do not reflect best practices in the labour markets.  
The report of the ISC during the review of the cost of living for 2012/13 has revealed shockingly the way in which civilian intelligence continue to lag behind when its remuneration packages are compared with the public service.  This picture becomes worst when compared with the general labour markets and this situation must be addressed if the Agency is to attract suitable, competent scarce and critical skills.
The continued inability as a result of lack of provision by the legislative framework to create conditions for fruitful negotiation of conditions of employment by members of the civilian intelligence services remains a matter that continues to disadvantage members of this community.  The failure to change organisational culture is perpetuated by the absence of mechanisms to ensure such a change.  Equally, the absence of mechanisms to punish management failure remains a major factor in this situation.  

While members decry the inaccessibility of justice when they found their rights violated is a matter that can’t continue to be ignored in post apartheid South Africa and in particular by the current government.  The plight of these members and failure to address it adequately will result in these members taking steps that may be too radical unless proactive action is taken to prevent such a situation.  
Good work has been undertaken to investigate available options and these include the work of the Ministerial Task Team on Consultation Mechanisms.  Despite that Task Team having completed its work more than two years ago, that report remains with no status as the Minister has not endorsed.  We shall not refer to that report as we would not want to discredit its content until it has been approved by the Minster for State Security.  We are in continuous discussion with the Minster and the Director General to have that work finalised so as to provide direction and guidance on the areas the Task Team considered.   
3.
SUBMISSION ON THE BILL

3.1
Section…. relating to the accreditation of the training programs provided by the Academy must include compliance with the National Qualifications Framework Authority, Act 67 of 2008.  This inclusion would be in line with section 6(d) of the draft Bill to the extent that the Academy must provide programs for occupational competency and the standards are regulated by the National Qualifications Framework.
3.2
Section 10 (d) as it relates to (20(a), the Bill directs that the directives issued by the DG must be submitted to the Intelligence Council for consideration.  WE are of the view that consideration is vague, we would prefer instead of consideration the provision to read “for evaluation and recommendation to the Minister.  It is the function of the ISC to advise the Minister hence the proposal to link this responsibility to the main function.

3.3
Section 13 (3), while this section provides for the extension of the retirement period following the acquiring of the said age of 60 years, the Act has not been adequate to allow members of former non statutory forces to enjoy extension of service given their late start in the work place.  As part of dealing with the consequences of our past, care must be taken not to disadvantage members who only joined the service after 1996 as late work life starters.  It common to find a member of the pre 1994 security services having extension of service despite these needing such extension less than those who were outside formal employment as a result of their participation in the struggle for liberation in this country.  This situation continued to be so despite leadership both at administrative and political level coming from the non statutory forces.  In many cases, members of former non statutory forces would need 18 months to complete 10 years of services for them to enjoy full benefits from the Government Employees Pension Fund and that period would be declined.  

However, a request for extension for the member of the pre 1994 security services would be approved despite that member not needing such extension to meet his/her requirements for pension benefits.  The continued failure to recognise and deal with this problem at an administrative level requires legislative intervention to provide scope and parameters to effect such much needed intervention.  
3.3.1
What are the implications for retirement at the age of 55 in terms of pension benefits. Would this provision attract penalties in terms of the pensions Act and how would such negative unintended consequences be mitigated?  While we welcome an earlier retirement age, it must not be at the expense of the final pension benefit and its lump sum.  The early retirement age will need such provisions so as to make it economically viable.
3.4
Section 14(f), The authority for the withdrawal of the security certificate is very broad and provide no protection whatsoever for the affected member.  Section 39 of the Defence Act 42 of 2002 provides for the review of the decision to withdraw or refuse security clearance.  Subsequently, section 40 of the same Act establishes a Personnel Review Board with powers to confirm, set aside and replace the initial decision.  Because withdrawal of security clearance has implication to continued employment, it must be governed by strict procedures which can not be easily abused as has been the case previously.  

It is our submission that this section be amended to provide similar mechanisms as provided in section 39 and 40 of the Defence Act 42 of 2002.   
3.5 Section 15 (a), it is our humble submission that the members of 
(a) the Agency have limited rights and no access to dispute resolution mechanisms of any nature other than the high court and its superior courts.  A legislation that introduces additional burden in terms of employment law and employment security would not advance the benefit of these members to fair judicial process.  The reduction of this period perpetuates the violation of the rights of these members without access to review of these decisions.  The reduction of this period to 10 days would lead to unimaginable difficulties particularly the difficulty to reverse any decision should the appeal to the Minister be unsuccessful.  If an appeal to the Minister is unsuccessful, the only available avenue is the high court which is inaccessible to the majority of the junior members due to associated costs.  It is amazing that in other security services where members enjoy better workplace rights, i.e. both in the SANDF and Public Service, this matter is regulated differently and more beneficial for members of these services.  
(a)
Section 59(3) of the Defence Act 42 of 2002 provides for the period exceeding 30 days as a period on which the member of the Defence Force is considered to be automatically dismissed from the SANDF subject of cause to certain procedural aspects.   

(b)
Section 17(3) of the Public Service Act recognise a period exceeding one calendar month as a period in which a member is considered to be automatically dismissed from the Public Service when that member is absent without authorised leave.  

It must then be correct to argue that the same period of either a calendar month as provided for in section 17(3) of the Public Service Act or a period of 30 days as provided for in Section 59(3) of the Defence Act be adopted in the amendment of this Act.  It must be acknowledged that the period of 14 days has created major problems and has been insufficient.  Instead, the period of 14 days may be used to initiate investigation to establish the whereabouts of a missing member as opposed to this period being used for termination of employment.  It is important that national legislation must provide adequately for disadvantaged group, in this case, given inaccessibility of workplace rights, intelligence officer are a vulnerable group.  
It is expected that with the limitation on the right of members of the civilian intelligence services, legislation must provide adequately for employment rights and employment security of the members of the Agency.  
3.5.1
Section 15(a) and the last sentence in that section provides for a retrospective discharge of members.  This retrospective application of the law has a negative and an unfair application of the rules, it is our view that the application of the rule can only be from the date prescribed by the legislation.  If the rule has a retrospective application, that implies that the 14 days never existed and this practice neither exist in the public service nor in the SANDF.  We are of the opinion that any provision that seek to discharge members retrospectively has all the makings of draconian law.  

3.6 Section 16(1), We wish to propose the following amendment:

(i) After an assessment and recommendation by two different suitable qualified and competent medial practitioners of which one may be a practitioner of the member concerned choice.  This is intended to ensure a second opinion is obtained and that the member does have an option to contest medical boarding in the same way the employer is entitled to a medical practitioner of its choice.  This would help balance the rights of parties and eliminate arbitrary decisions in terms of medical boarding.

3.7 While we are in full agreement with the provisions of sections 15(e), 16(3) and section 18(4) be rationalised for easy reference and reading.  All these sections refer to handling of appeals and establishment of appeals committee by the Minister on matters relating to termination of employment.  

It is our considered opinion that such rationalisation shall best serve the objectives of the legislation and make for a reader friendly legislation.  
3.8 Section 20(a)(1), We submit that the reference to delegation of any power is inconsistent with the law, the law recognise delegable and non delegable authority or power.  There are powers in our view that the Minister may not delegate and the use of any in particular is a problem.  For instance, the power to create posts at the equivalent level of Deputy Directors General in consultation with the President as provided for in section 5(c, 2) can not be delegated.  There are a number of similar powers that cannot be delegated, therefore the usage of the word 5(c, 2) can not be delegated.  Equally, the power to deal with appeals following the decision of the Director General to terminate employment cannot be delegated as the Minister is the only next level above the Director General.  
There are a number of similar powers that cannot be delegated, therefore the usage of the word any presents a legal challenge, lest the Minister act in contravention of the principle of law encouraged by inconsistent legislation.

The same argument flows for section 20(2) as it relates to the delegation of any power by the Director General.  If we all accept that delegation is intended to ensure smooth functioning of the organisation, delegation must take place on those functional powers to would enable the organisation without derogating from the authority and powers assigned to certain levels.

3.9
Section 21, we propose for a legislation that provides for fair labour as it derives from section 23 of the Constitution of the Republic of South Africa.  The current section 21 only restricts itself to limiting the rights provided for in section 23(2)(c) of the Constitution of the Republic of South Africa while section 23 deals with more rights including the right to freedom of association.  We are in full agreement with the view that intelligence officers cannot be allowed to strike hence the refusal of the right to strike.  In this submission, that provision is not contested, instead, we advocate for an alternative mechanism crafted along the lines of essential services so as to recognise the fundamental workplace rights.  In this regard, we wish to propose the following inclusion: 


21(1)
There is hereby established, a negotiation chamber to:

(a) Facilitate negotiations on conditions of employment and service benefits between the Agency and the established Professional Staff Association

(b) Make rules for the establishment, regulation, funding and functioning of the Professional Staff Association.  The Professional Staff Association shall have the right to:
i. determine its own constitution,

ii. elect its leadership, and;
iii. determine its administration
(c)
Establish a dispute resolution mechanism to deal with:

i.
dispute of interests and right


ii.
appoint a panel of commissioners to preside over 

declared disputes and pronounce sanctions that are binding on both parties

iii.
determine remuneration and matters related thereon.

In this regard, the National Intelligence Agency obtained a legal opinion from Advocate Chaskalson dated 06 October 1999 confirming that there is no legal basis for refusing to recognise the right to freedom of association as provided for in section 23(2) of the constitution of the Republic of South Africa, 1996.  A second legal opinion was obtained from the office of the State Law Advisors, which legal opinion confirmed the opinion of the Advocate Chaskalson in this regard.  Copies of both opinions shall be made available should the committee require them.  

In December 2011 following a complaint lodged with the South African Human Rights Commission, a ruling by the commission confirmed that the continued denial of the right to fair labour practice as provided for in section 23 of the Constitution of the Republic of South Africa constitute a human right violation.  The Human Rights Commission then directed that both ourselves and the State Security Agency approach the Law Reform Commission with a view to remedy the situation.  We have been in discussion with the State Security Agency and its predecessors (NIA, SASS and SANAI) as well as the Minister of State Security in this regard.  The Minister had established a Ministerial Task Team to look at measures to strengthen consultation mechanism which had failed.  Despite this project having started in 2009, to date its recommendations have not been adopted or rejected by the Minister of State Security.  Instead, there are several attempts to prolong the resolution of this question by some wanting to restart this process.  With the amendment of the Intelligence Services Act, this is clearly an opportunity for the progressive post apartheid state to recognise the rights of all its employees with limitation on some undesirable rights such as the right to strike.  
In an attempt to protect the integrity of the Ministerial Task Team report from undue disclosure, we shall not provide a copy lest we create space for that report to be discredited.   It is true that until such time that the Minster has pronounced on that report, it has no status in the State Security and remains a recommendation.

During the proceedings of the Ministerial Task Team, after a proposal to embark on international study to check best practice.  It emerged in the report of the Intelligence Services Council that such a study was conducted by the ISC and found that there were countries in the Scandinavian countries where right the proposed rights were recognised.  Even beyond these known progressive nations, there are more progressive countries that recognised these rights and these countries include Germany, United Kingdom, Canada, New Zealand, etc.  It may be in the interest of the committee partnering with ourselves and the Agency to undertake a joint study to confirm the initial study.  
However, there is also a national legislative context which is promoted by the International Labour Organisation (ILO) Conventions.  In this regard, the South African Constitution provides adequately for the recognition of these rights.  Further, the Constitutional Court ruling on various cases between the Minster of Defence v SANDU and others as well as the case between the Minister of Defence v Murray in the Supreme Court of Appeals.  
Equally, there is even a stronger motivation that in terms of the ILO exclusions relating to Defence and the Police, civilian intelligence services is also excluded from these provisions.  It is therefore imperative that we should move in unity to address these matters amicable as stakeholders and affected members.  
We support fully and without reservations the provisions of section 21(1) which if our submissions are accepted shall be section 21(2) relating to the illegality of strike in the State Security and its Agency.  We shall not be making any representation in this regard.

We propose an amendment of the current section 21(2) to provide as follows: “The Minister must make rules in the prescribed manner to make provisions for internal rules to regulate the functioning of the negotiation chamber including procedures for its functioning.  Such rules and procedures shall be made in consultation with the member representatives and their structures.

3.10
Section 22 relating to the Intelligence Services Council, we are of the opinion that the current mandate of the ISC is contested with human resources.  It is undesirable for any structure to have a contested and/or a shared mandate as this result in unnecessary duplication.  We would propose a new mandate similar to that of the Public Service Commission with a view to improve compliance and assist the Public Service Commission to ensure compliance by the civilian intelligence services.  The demands on security screening and the need for compliance with the need to know principle shall remain permanent constraints for an external body like the Public Service Commission.  Extending the Mandate of the ISC to include:
i. To promote the values and principles set out in section 195 if the constitution of the Republic of South Africa within the Agency and 
ii. To investigate, monitor and evaluate the organisation and administration and the personnel practices with the Agency

iii. To give direction aimed at ensuring that personnel procedures relating to recruitment, transfers, promotions and dismissals comply with the values and principles set out in section 195 of the Constitution of the Republic of South Africa, 1996 within the Agency

iv. To provide an annual evaluation of the extent to which the values and principles set out in section 195 are complied with

v. On its own accord and/or on receipt of any complaint:

(a) To investigate and evaluate the application of personnel and public administration practices and to report to the Minister of State Security and Joint Standing Committee on Intelligence 

(b) investigate grievances of employees in the Agency concerning conditions of employment, their practices and recommend appropriate remedies

(c) To monitor and investigate adherence to application Regulations and procedures relating to conditions of employment

vi. To administer the functions and activities of the veterans association and ensure integration of the various association thereby creating a single veterans association
vii. To report in respect of its activities and the performance of its functions, including any finding it may make and directions and advice it may have given to the Minister of State Security, office of the Public Service Commission, Minister and the Joint Standing Committee on Intelligence 

3.11
Section 28, We wish to submit that the current provision is very broad and affects people whose work in the Agency didn’t grant them access whatsoever to any networks or operations that could be compromised by work in the security industry.  It is our submission that there needs to be a distinction in terms of those members who must be regulated by this provision.  Secondly, we accept that there must be a cooling off period but a period of three years is very long unless the Agency shall provide income for the same period.  There is an accepted standard of a period of one year as cooling off period.  It is our view that normal security work should not compromise known intelligence networks by the former member, where a former member joins one of the mercenary services, that on its own is illegal and regulated by a different Act of Parliament.  It would unfair and a violation of the right to economic activity to deprive a former member of the intelligence services from applying his/her trade when the Agency does not provide alternative income.
