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 HASA Submission (Document 1 of 2)  
 
A Submission by the Hospital Association of South Africa to the 
Parliamentary Portfolio Committee for Health on the National 
Health Amendment Bill [Bill 24-2011]. 
 

This document forms the Hospital Association of South Africa (HASA)‟s formal written 

submission to the Parliamentary Portfolio Committee on Health on the National Health 

Amendment Bill [B24-2011]. In summary, the bill seeks to amend the National Health Act, 

2003, to provide for the establishment of the Office of Health Standards Compliance 

(hereafter referred to as “the OHSC”) 

HASA welcomes the initiative to set and monitor of health care quality standards in the 

health care industry to ensure the health and safety of patients. This is a positive initiative 

and one that deserves the support of all stakeholders within the health system. Nevertheless, 

HASA has concerns with certain aspects of the National Health Amendment Bill [B24-

2011], and outlines these below: 

HASA humbly submits that there are three fundamental principles that must govern the 

structure and operations of the OHSC in order to ensure that the objectives set for the OHSC 

are achieved: namely: 

 

 Independence from  political influence and other external influences 

 Neutrality and transparency 

 Effectiveness 

HASA believes the OHSC should be a centre of excellence, and the design of its internal 

structures should promote a high level of accountability to a broader authority, and should 

ensure an appropriate level of technical expertise. The presence of such an accountability 

framework and appropriate technical expertise will assure the South African public that the 

OHSC has the ability and incentive to pursue the mandate that has been set for it. This also 

enhances confidence in the OHSC among all stakeholders, especially those that operate 

within its jurisdiction. In addition, adequate capacity and the presence of appropriate 

oversight structures will enable the OHSC to carry its mandate without fear or favour. 
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Independence from political influence is essential to ensure that the objectives of the OHSC 

are not subject to the undue political pressures of the day. Independence will also ensure that 

the operations and outputs of the OHSC are given the best protection from factors extraneous 

to its goals and mandate. This can be achieved by the creation of a Health Standards Board 

that provides oversight on the CEO of the OHSC. 

 

Neutrality and transparency of this Board will inspire greater confidence among 

stakeholders in the OHSC and its work. This will also foster greater accountability of the 

OHSC to both the public and private sector providers. Optimum effectiveness of the 

OHSC will be achieved if the regulator is neutral and unbiased, and accountable to the 

communities that it serves. In addition, the process and procedures to be carried out by 

the OHSC need to be clearly defined to ensure maximum effectiveness is realised. 

 

It is mainly for these reasons that HASA has the following key concerns with the 

OHSC‟s proposed structure: 

 

1. No definition of the terms and process used to define “Norms and Standards” 

2. Insufficient clarity on what the “Norms and Standards” will be used for 

3. Lack of independence and neutrality of the CEO, the OHSC, and its functions 

from the the Ministry of Health (MoH) 

4. Lack of an appropriate oversight structure for the CEO and the OHSC, thus giving 

the CEO very limited accountability.  

5. Lack of independence and neutrality of the Ombud from the MoH. 

 

No definition of the terms and process used to “Norms and Standards” 
 

It is crucial for the Amendment Bill to contain clear and precise definitions of the terms 

“Norms and Standards”.  When defining quality standards it is important to distinguish the 

quality standards envisaged in the current NHA Bill s from clinical pathways. This is 

because the standards for clinical pathways are already set out in the various Clinical Practice 

Guidelines. In South Africa currently, these guidelines are provided by various authorities 

that operate outside the jurisdiction envisaged in the National Health Amendment Bill. These 

authorities include: Colleges of Medicines, professional led discipline-specific clinical 

societies, South African Medical Association, etc, which all ensure that the clinical choices 

that are taken at the point of service are consistent with current professional knowledge. In 

addition, there is further regulation on other related matters, such as compliance, by the 

Health Professions Council of South Africa, Nursing Council, Pharmacy Council, and Allied 

Health Professions Council. 

 

As an example, in the UK, quality standards relate more to the safety and dignity of the 

patient. Indicators of quality could include quantifiable measures such as; hospital infection 

rates, mortality rates and readmission rates. Less measurable indicators of quality could 
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include ensuring patients are cared for by qualified staff or ensuring patients receive suitable 

care timeously.  

 

On the other hand, clinical pathways in the UK relate more to the package of services the 

patient is expected to receive for each diagnosis. An example of a clinical pathway would be 

defining the treatments to be provided to a patient with tonsillitis. In the UK, an independent 

body known as National Institute for Clinical Excellence (NICE) defines the clinical 

standards. NICE uses a scientific and transparent cost effectiveness analysis when setting 

clinical standards. This is seen as a form of rationing.
1
 

 

In Germany, an independent organisation constituted by law, known as the Institute for 

Quality and Efficiency for Health Care (IQWiG) provides the Federal Joint Commission (G-

BA) with evidence based evaluations of the benefits and cost effectiveness of health services. 

(The G-BA is a self regulatory body representing hospitals, doctors, social health insurance 

funders and the Minister of Health
2
). IQWiG does not report to government, is not funded by 

government and government does not appoint trustees or employees of IQWiG. This 

independence ensures that the decisions carried out by IQWiG are interest neutral and are 

based on scientific methods that are best suited to the health outcomes of patients, and not 

the financial constraints of government.
3
 

 

It is internationally accepted that health care quality standards should relate specifically to 

quality and  safety standards. The utilisation and affordability of health interventions are 

„contracting and budgetary‟ issues that should be addressed through a separate but 

appropriate mechanism. Rationing and affordability constraints are therefore factors that 

should not be used to inform the setting or monitoring of minimum health care quality 

standards as envisaged in the NHAB.  

 

HASA therefore recommends that the Bill adequately defines the term “Norms and 

Standards” and any functions of the Office under these “Norms and Standards” , such that it 

excludes  any issues relating to rationing or affordability constraints of the health care system 

from the provisions of the OHSC. As HASA, we believe that the mechanism for addressing 

issues of affordability and rationing should be provided by a separate and appropriately 

capacitated authority to prevent any conflict of interest.  

 

In addition, a quote from the judgement, Hospital Association of South Africa Ltd v The 

Minister of Health 2010 (10) BCLR 1047 (GNP); [2011] 1 All SA 47 (GNP) states that, “the 

Minister is not empowered to prescribe under section 90(1)(u) how the Director-General is to 

determine and publish an National Health Reference Price List.” This reference price list 

referred to prices in the private health care sector. Following this judgement, it would imply 

that should the Minister or any of its offices (such as the proposed OHSC) set prices in the 

                                                 
1 www.nice.org.uk 
2 Busses and Riesberg (2004) Health care systems in transition: Germany, European Observatory on 
Health Systems and Policies 6(9) 
3 www.iqwig.de 
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private health care sector, it would be considered unlawful under the National Health Act. 

 

In light of these findings and evidence, HASA submits that the “Norms and Standards” 

should have been defined with reference to the level and quality, required to ensure the 

health and safety of the users of health care services. This excludes any cost or tariff relating 

to, in any ways whatsoever, the price or value in any health establishment. Similarly these 

“Norms and Standards” also exclude the treatment process to be followed, defined by 

clinical standards or clinical pathways relating to a particular diagnosis. 

 

In addition to a strict definition of the terms “Norms and Standards”, HASA recommends 

that the process that will be used to arrive at these “Norms and Standards” be defined and 

documented. This process of determining “Norms and Standards” requires significant 

expertise and collaboration and consists of detailed data collection and international 

benchmarking. However, despite this there is no detail provided in the NHAB on how this 

process will be carried out. HASA therefore recommends that this process be carried out by 

the appropriate experts and be clearly defined and documented. 

 

 

Insufficient clarity on what the “Norms and Standards” will be used for 
 

International practice has shown that licensing requires meeting a set of minimum standards 

that allows a provider to practice within the system, while certification is the formal 

recognition of compliance with set standards. Accreditation on the other hand is about rating 

the performance of a provider (that is already licensed to practice) against a set of 

benchmarks.
4 
 

 

Accreditation is not a new concept in South Africa. For example, Life Healthcare and 

Netcare have historically used other accreditation bodies while some of the private hospitals 

have used the Council for Health Services Accreditation of South Africa (COHSASA), 

which is a non-profit independent organisation that has developed a set of quality standards 

used to accredit public and private providers in South Africa. COHSASA standards are 

accredited by the International Society for Quality in Health Care (ISQua).
5 
 

 

The Bill states that the objective of the OHSC is to monitor compliance by health 

establishments with the norms and standards. It is further stated in the Bill, that the OHSC 

may issue a notice of non-compliance to the establishment, if the establishment does not 

comply with prescribed norms and standards. It is unclear from the Bill though, whether the 

OHSC will just accredit and certify or will also serve as the licensing authority. 

 

 

                                                 
4 Econex (2010) Health reform note 2: Accreditation of health care providers 
5 www.cohsasa.co.za 
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HASA recommends that there should be greater clarity as to the different purposes for which 

the „tool‟ of norms and standards will be used by the OHSC.  This should be included in 

Section 78 of the Bill. 

 

 

In addition, HASA is of the opinion that the provisions of the current National Health 

Amendment Bill cannot be applied without first defining the actual standards. In this regard 

HASA humbly submits that the setting of the standards would have to precede the operations 

of the OHSC. We further wish to submit that the process that is used to determine such 

standards should be inclusive and widely accepted by the relevant stakeholders.    

 

 

Lack of independence and neutrality of the OHSC, the CEO and the Ombud 
from the Ministry of Health (MoH) 
 

Good governance is important in health systems because it promotes effective delivery of 

health services and efficient use of public funds. Critical, in ensuring good governance, are 

appropriate standards, incentives, information, and accountabilities, which induce high 

performance of public providers. Improved public performance is an important means of 

enhancing returns on public health investments. It can also reduce service quality disparities 

if targeted properly. Moreover, good governance discourages corruption, an outgrowth of 

poor governance, which directly affects performance of the health sector.
6
 

 

Good governance within the context of public health sector delivery includes, as a pre-

requisite, the notion of accountability. Without accountability good governance is not 

possible. Transparency, oversight, community participation and appropriate regulation are 

further elements necessary to achieving good governance within the health care system
.7 

                                                                                                                                               

Research confirms that to be successful, public institutions must operate in terms of explicit 

mandates, benchmarks, performance objectives, social principles, and codes of conduct. For 

these to have any meaning, however, a wide consensus exists that the performance of public 

institutions and their executive office bearers must be monitored. They must also be 

sanctioned for poor performance and rewarded for good performance. The arrangements that 

monitor, sanction and reward must naturally be independent of the executives themselves, 

and must be properly constituted to have effect.
8
 

 

 
 
 

                                                 
6 Lewis and Petterson (2009) Governance in health care delivery, raising performance 
7 Lewis and Petterson (2009) Governance in health care delivery, raising performance  
8 Lewis and Petterson (2009) Governance in health care delivery, raising performance 
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International evidence of independent and neutral regulators 
 

The practice of health care quality regulators that are independent of government influence is 

evident internationally. For example, in Canada, Accreditation Canada is a not-for-profit 

independent organisation that accredits health care providers that meet certain health care 

quality standards on a voluntary basis
.9 

 

In Germany, monitoring compliance to health care quality standards is commissioned by the 

Federal Joint Commission (G-BA) to the Institute for Applied Quality Improvement 

(AQUA)
10

. AQUA is an independent institution made up of interest-neutral scientists with 

the sole responsibility of monitoring the quality of health care providers
.11 

  

The Health Care Inspectorate (IGZ) in the Netherlands is an independent advisory body to 

the Minister of Health that supervises the quality and accessibility of health care using 

standards developed by external independent bodies
12

. In addition, the Netherlands Institute 

for Accreditation in Health Care (NIAZ) is an independent medical quality institution that 

operates an accreditation system for hospitals on a voluntary basis
13.

 

 

In the United States, the Joint Commission (JC) is a not-for-profit organisation that accredits 

and certifies health care organisations against a set of quality standards. The Joint 

Commission International (JCI) is a private not-for-profit affiliate of the JC.  JCI performs 

international accreditation and certification in more than 80 countries.
14

  

 

The independence and neutrality of these regulators and accrediting bodies in the health care 

system promotes good governance by ensuring that providers of care are held accountable to 

providing quality care. Furthermore, the independence and neutrality of the regulator ensures 

transparency in the measuring and reporting of quality, increasing the public confidence in 

the health care system. The strict regulations that govern these quality monitoring systems, to 

ensure their neutrality and transparency, further enhance patient safety.  

 

However, in South Africa the OHSC, as envisaged in the current Bill, will be established in 

terms of the National Health Act. Key appointments of the OHSC will be made by and 

accountable to the Minister. Accordingly, the Office and its functions will by no means be 

independent from the Minister of Health and therefore unlikely to operate as a neutral and 

unbiased regulator. 

 

 

                                                 
9 www.accreditation.ca 
10 www.aqua-institut.de 
11 See footnote 6 
12 Schafer et al (2010) The Netherlands health systems review, Health systems in transition 12(1) 
13 www.niaz.nl 
14 www.jointcommission.org 
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Why is independence and neutrality so important in South Africa? 
 

The lack of independence and neutrality may result in the governance structures being 

ineffective due to a conflict of interest, and as a result may hinder performance of the health 

care system.  

 

Furthermore, South Africans using either public or private providers are likely to prefer a 

system that is overseen by a neutral body independent from undue political influence. An 

independent and neutral body that monitors health care will increase credibility of the health 

care system. A huge amount of money is committed to health care in South Africa, and a 

quality monitoring body that is external and not vulnerable to service provider influence  will 

give South Africans the comfort that this money is being spent well.  

 

HASA notes that the Department of Health operates public hospitals, in competition with 

private hospitals. A lack of independence of the OHSC may result in concerns about bias and 

conflict of interest within the Department of Health and the Ministry. For example, the 

OHSC may apply different levels of rigour in its assessment of public sector facilities to that 

applied for private sector providers and this may lead to discriminatory enforcement. It is 

therefore submitted that in order to ensure a level playing field for both public and private 

providers, the regulator should be a neutral party with no potential bias towards either sector.  

 

In countries such as Canada, Netherlands and Germany; where private providers have a 

significant role in the delivery of care, the independent neutral quality regulators ensures a 

level playing field between public and private providers, increasing the effectiveness of the 

quality monitoring system. Similar types of arrangements are possible in South Africa, where 

the OHSC may contract several other institutions to perform this 

accreditation/licensing/certification on its behalf, such as the Joint Commission International 

(JCI) and/or the Council for Health Services Accreditation of Southern Africa (COHSASA). 

 

Independence and neutrality of supervisory authorities over governmental institutions is not a 

new concept in South Africa, and is evident in many other sectors in our economy. Examples 

of such institutions in South Africa are parliament, the judiciary and investigative units such 

as the Public Protector. 

 

HASA recommends that the OHSC be established as an institution that is independent from 

government and neutral, with a board of directors not accountable to or solely appointed by 

the Minister of Health. Independence will enhance accountability and transparency, which 

are pre-requisites for achieving good governance. This will not only maximise the 

effectiveness of the regulator, but will improve the performance of the health care system as 

a whole and increase the public confidence in the health care system. 
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HASA’s recommended structure and functioning of the OHSC 
 

HASA recommends that a Board of Health Standards is established with the responsibility 

to set the norms and standards. The Board should determine and document the process that is 

used to arrive at these norms and standards and this process would fall within the definition 

of norms and standards that was discussed earlier. 

 

The OHSC could then be established with the responsibility to monitor and enforce these 

standards by certifying compliant providers. These standards would be applied uniformly to 

both public and private establishments and are to be set and enforced independently from the 

MoH. 

 

a. Board of Health Standards 

HASA recommends that the Board be established as a juristic person. The Board may be 

funded by levies payable by public health establishments and private health establishments. 

The Board shall consist, we recommend, of no less than 12 members plus a Chairperson: 

 Four members appointed directly by the Minister 

 Four members appointed from the private health sector 

 An expert in law, public health, pharmaco-economics and hospital management 

The Chairperson shall be appointed by members of the Board following a public nomination 

process. 

 

This structure of the Board will ensure that the board is both politically independent and 

neutral, eliminating any potential bias towards either the public or private sectors. The 

independence and neutrality are imperative to ensure that the OHSC is accountable directly 

to the community that they serve, ensuring that maximum effectiveness of the regulator is 

realised. 

 

b. The OHSC 

HASA recommends that the Office must be established as a juristic person. The OHSC must 

be funded by money appropriated by Parliament and levies payable by health establishments 

and private health establishments. The OHSC shall consist, we recommend, of the following 

key appointments: 

 

 The CEO 

 The CEO‟s support staff 

 The Health Officers and Inspectors 

 The Appeal Board 
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c. The CEO 

HASA recommends that the Health Standards Board should have the responsibility of 

selecting the three best candidates for the position of CEO. The Board should employ best 

practice standards akin with the selection of a high level corporate executive, as well as other 

qualities that are suitable and specific to running the affairs of the OHSC. This combination 

of skills is necessary because the daily function of running an office with such a huge 

responsibility carries a significant amount of corporate functions.  

The names of these three candidates that have been carefully selected by the Board should 

then be forwarded to the Minister of Health to make the choice of the final candidate. In 

providing the names, the Board may also provide any further recommendation to the MoH, 

should the board have a preferred candidate. However the Minister will make his choice on 

the suitable candidate after receiving the Board‟s input and any other relevant information 

he/she may find to be useful.  Once appointed, the CEO works under the direct supervision 

of the Board.  

 

d. The Health Officers and Inspectors 

HASA recommends that the Minister, provincial authority, or local government authority 

appoint health officers on the recommendation of or after consultation with the CEO. 

Inspectors must be appointed by and held accountable to the CEO. 

 

e. The Appeal Board 

HASA recommends that health establishments should have the right to appeal or review a 

notice of non-compliance by an inspector in terms of the provisions of Section 82 A (1). The 

Appeal Board may confirm, set aside or vary the decision of the Office. 

The Minister and the Board must appoint, we recommend, an Appeal Board consisting of 

three persons, of whom: 

 A retired High Court judge or magistrate as the Chairperson 

 Two person appointed on account of their broad knowledge of the health care 

industry 

 

f. The Ombud 

It is HASA‟s view, that the current statutory Ombud offices operating in the financial 

services industry in South Africa be distinguished from the proposed Ombud in terms of the 

Bill. For example, the Financial Services Board (FSB) oversees the appointment, 

remuneration and resignation of the Financial Advisory and Intermediary Services (FAIS) 

Ombud, but the FSB is not itself a provider of financial services and is therefore capable of 

structural independence. In contrast, as discussed above the MoH controls the majority of 

hospitals in South Africa. This creates an inherent conflict and structurally compromises the 

independence of an Ombudsman appointed by the MoH, as envisaged in the current Bill.   
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For this reason, HASA is of the view, that the statutory financial legislation described above 

cannot be utilised as a relevant precedent for the healthcare sector. 

 

HASA recommends that nominations for the Ombud be made via a public participation 

process. Thereafter, the Board and the Minister must reach a mutual agreement on the person 

to be appointed as the Ombud. The Ombud is then accountable to the CEO and the Board.  

 

The role of the Ombud is twofold: 
 

1. To resolve complaints on a voluntary basis and to make non-binding 

recommendations to the Office in respect of complaints that cannot be amicably 

resolved between providers and the patients 

2. To resolve disputes on a voluntary basis and to make non-binding recommendations 

to the Office in respect of disputes that cannot be amicably resolved between 

providers and the Office; an example would be a recommendation to refer the matter 

to the appeal board 

The Ombud should be bound not to disclose any confidential information relating to its 

investigation to the OHSC.  
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