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SUBMISSIONS BY THE CIVIL SOCIETY PRISON REFORM INITIATIVE
SAPS Strategic and Annual Performance Plan: 2012/2013
13 March 2012

		
Clare Ballard: cballard@uwc.ac.za: 021 959 2950 / 082 776 8434	


This submission addresses CSPRI’s concerns regarding the South African Police Service’s (SAPS) Strategic and Annual Performance plan. Our concerns relate, primarily, to the safe custody of suspects whilst is police custody, police brutality and the role of the United Nations Convention against Torture (UNCAT) in determining strategic objectives. 

Section 12(1)((c) - The Right to be free from all forms of violence 
	Since the 2001/2 financial year the number of severe assault cases that the Independent Complaints Directorate (ICD) has investigated has tripled - from 255 to 920 in 2009/10. Similarly, cases of attempted murder increased from 43 in 2001/2 to 325 in 2010/11. 


	The number of fatal shooting investigations of the police has also increased. In 2002/3 the figure was 293, in 2005/6, 281 and in 2009/10, 524. In addition, deaths resulting from injuries sustained in police custody increased from 28-31 and suicides from 75-94 between 2005/6 and 2006/7. 


	In the 2010/11 financial year there were a total of 5869 complaints to the ICD, of which 797 were in relation to deaths in police custody or as a result of injuries sustained as a result of police action. The majority of the latter occurred during the course of an arrest of a suspect. Given the trend over the last several years, this figure is still significantly high. In 2004/5, the number was 652, in 2005/6, 621, in 2006/7, 698, in 2007/8, 792, and in 2008/9, 912.


	These statistics are alarmingly high and there appears to be limited justification for them. Indeed, it is notable that the risk factors usually associated with the justified use of police force, i.e. escape from lawful custody and violent attacks on police officers, have decreased in the last financial year according to the Strategic Plan.


	It is well established in South African law that the shooting of a suspect during the course of an arrest is only permitted in extremely limited circumstances. This principle is well established in both case law and legislation. Sadly, despite the gravity of the problem of police brutality, the Strategic and Annual Performance Plans are lacking in any objectives or measures through which the use of force, deaths and injuries sustained in police custody or at the hands of the police, can be traced and monitored.


	We recommend therefore, that the SAPS establish measures which seek to promote the safe custody of suspects and prevent the use of force, including deadly force in situations where it is not strictly necessary. In addition, we recommend that such measures be continuously and regularly evaluated.


The United Nations Convention against Torture
Torture in all its forms is a grave rights violation and an affront to human dignity and is acknowledged as such in the UN Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in 1975.1 Article 3 of the Declaration states that “no state may permit or tolerate torture” and that “exceptional circumstances such as a state of war or threat of war, internal political instability or any other public emergency” may not be invoked as a justification.

	According to international law the prohibition of torture has the enhanced status of a peremptory norm of general international law. This means that it enjoys a higher rank in the international hierarchy than treaty law and even ‘ordinary’ customary rules. The most conspicuous consequence of this higher rank is that the principle at issue cannot be derogated from by states through international treaties or local or special customs or even general customary rules not endowed with the same normative force.


	Following from the status of torture as peremptory norm, any state has the authority to punish perpetrators of the crime of torture as “they are all enemies of mankind and all nations have an equal interest in their apprehension and prosecution”. The UN Convention against Torture (UNCAT) therefore has the important function of ensuring that under international law, the torturer will find no safe haven. Applying the principle of universal jurisdiction, UNCAT places the obligation on states to either prosecute or extradite any person suspected of committing a single act of torture. Doing nothing is not an option.


	We respectfully remind the Portfolio Committee that the South African government ratified UNCAT in 1998. We are thus bound by its various provisions.


	In 2006 the UN Committee against Torture (CAT) made the following observations regarding police custody in South Africa:

“The overcrowding affects, inter alia, detainees on remand and children, and the Committee is particularly concerned about detention conditions of pretrial detainees placed in police cells, which are inappropriate for long periods of detention, and which place detainees in a situation of great vulnerability. The Committee also expresses its concern that there is no effective oversight mechanism established to monitor the conditions for persons placed in police custody …. The State party should adopt effective measures to improve the conditions in detention facilities, reduce the current overcrowding and meet the fundamental needs of all those deprived of their liberty, in particular regarding health care; periodic examinations of prisoners should be carried out. The State party should also ensure that detained children are kept in facilities separate from those for adults in conformity with international standards, reconsider the systematic pretrial detention for certain crimes, especially for children, and establish an effective monitoring mechanism for persons in police custody.”

	No doubt, many of the reported incidents of assaults by members of the SAPS on members of the public and criminal suspects would fall within the definition of torture (Article 1 of UNCAT):

“…the term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.

	In summary, therefore, “torture” must”

	Result in severe mental and/or physical suffering
	Be committed intentionally
	Be committed by or with the acquiescence of a public official
	Result in suffering not incidental to a lawful action.


	Article 10 of UNCAT states:	

“Each State Party shall ensure that education and information regarding the prohibition against torture are fully included in the training of law enforcement personnel, civil or military, medical personnel, public officials and other persons who may be involved in the custody, interrogation or treatment of any individual subjected to any form of arrest, detention or imprisonment. Each State Party shall include this prohibition in the rules or instructions issued in regard to the duties and functions of any such persons.”

Article 11 states:
“Each State Party shall keep under systematic review interrogation rules, instructions, methods and practices as well as arrangements for the custody and treatment of persons subjected to any form of arrest, detention or imprisonment in any territory under its jurisdiction, with a view to preventing any cases of torture.”

	Although the SAPS are the only government department that have a policy on the prevention of torture, given the high rate of assaults, suicides and deaths in police custody, the extent to which this policy is being implemented is indeed questionable. 


	SAPS officials are heavily invested in the care, management, custody, and treatment of individuals who are being detained in police cells.  Article 2 obliges States Parties to take a range of measures to prevent torture. Article 10 gives direction to this provision by requiring that information and education regarding the absolute prohibition of torture be communicated to SAPS officials as part and parcel of their general training regime. Ensuring that personnel working with people deprived of their liberty are properly trained on a continuous basis, communicates clearly what is expected and what will not be tolerated. It also enables officials to deal with potential problems proactively. In particular, officials should be trained on how to deal with high-risk situations in a manner that uses only the minimum degree of force. These are crucial steps in preventing and eradicating torture and other ill treatment. Effective training of this nature is also not to be superficial nor a once-off affair, but should be comprehensive, repeated and updated on a continuous basis. The Strategic and Annual Performance documents are unfortunately silent on any training of this nature. It is thus recommended that such training be incorporated and its effectiveness be continuously monitored and evaluated.


	Article 12 states:

“Each State Party shall ensure that its competent authorities proceed to a prompt and impartial investigation, wherever there is reasonable ground to believe that an act of torture has been committed in any territory under its jurisdiction.”

	In his 2010 report the UN Special Rapporteur on Torture identified impunity as one of the main reasons for the persistent perpetration of torture and other ill treatment across the world. This, according to the Special Rapporteur is, by and large, the result of the failure of many states to comply with the obligations under Articles 12 and 13 of UNCAT. When officials who perpetrate the crime of torture and other forms of ill treatment are not held accountable through criminal prosecutions and punishments that reflect the gravity of the crime of torture, efforts to eradicate torture will by and large remain fruitless.


	Although “torture” is not yet a crime in South African law, officials who perpetrate it are nevertheless guilty of assault and/or assault with intent to do grievous bodily harm, or even attempted murder. The Strategic Plan fails to identify the extent to which SAPS officials suspected of assault etc. are being investigated and prosecuted. It mentions only the rate at which officials are convicted of “fraud and corruption.” We recommend, therefore, that the rate at which officials are investigated for assault crimes be incorporated into the strategic plan, and consistently monitored and evaluated. 


	We also submit that the Portfolio Committee on Police liaises with its counterpart in Justice and Constitutional Development to establish progress made in tabling the Combatting of Torture Bill. 



