OPTIONS FOR GUIDING THE FUTURE CONDUCT OF SA inc ON THE CONTINENT
by Siphamandla Zondi, Institute for Global Dialogue
Workshop of the Portfolio Committee of International Relations, SA National Parliament, 7 March 2012, Cape Town. 
I will comment on options for the idea of guiding business conduct that would apply broadly to all business to which there would be additional mechanisms for the private military companies. We must note right from the start that there is a specific legal framework governing the latter. 
Let me preface my comments with the following points by way of background or assume foreign policy context:
1. Options on how SA should manage the negative ramifications of its business expansion in Africa is essentially about what we have decided we will approach our foreign policy and diplomacy in general as we approach the end of our second decade of democracy, an opportune time for strategising over the next two decades. The measures we need to put in place to regulate or manage business operations outside SA in order to ensure that they do not undermine the country's foreign policy goals will be suggestive of the paradigm, doctrine and strategic approach we have decided. This is whether we have chosen an approach that recognises the limitations of our hard power currency in the size of the economy, population and military capability and, therefore, decides to focus on building on our soft power potential in our location, track record, diversity, cosmopolitanism, networks including business network, etc . It is whether we have chosen to merely consolidate what we have been doing and the way we have been doing it, which is largely a mix of several things including solidarity, self-less development assistance, bridge-building, concealing or being why about economic interests. 
2. The need for balance between political and economic diplomacy in the framework of SA foreign policy is going to be greater as the country builds on the successes of the past 17 years, successes mainly built on a lot of goodwill about the new kid on the bloc including considerate treatment by world powers in many cases. This situation allowed us to benefit a bit from a changing world in terms of friendships, partnerships, alliances and space ..... Think about our ability to host so many international conferences and the fact that this had to do with the combination of our capacity and goodwill on the part of others, The same can be said of our membership of the BRICS, noting that we were invited although we are objevively not in the league of its founding members. We have benefited from IBSA, G20 etc.
3. We cannot count on prestige gained through a world-renown liberation struggle and near-miraculous transition to democracy anymore. We have largely been better focused on political diplomacy because of the iconography of our defeat of the tyranny of apartheid and colonialism. But going forward, we will need much more than orthodox political diplomacy with economic diplomacy, cultural and public diplomacies as its junior sisters. We certainly will loose our current advantages and stature if we do not adopt a strategic approach to our diplomacy that is based on an acceptance that we have to work much harder to make case for our recognition globally. This means we need not assume our strategic calculus as correct, but we have to enter a period of thinking afresh about who we are, who and where we want to be in global affairs and how are going to get there. The white paper process was, therefore, a wonderful opportunity to put together this strategic calculus while also building a domestic constituency for our foreign policy through the consultative discussions. This has not happened yet and I fear that we may miss a great opportunity.
4.  The pressure on our foreign policy machinery to justify its value by providing evidence that it concretely contributes to the achievement of our domestic priorities, principally employment and poverty eradication, is growing every year. The failure of what Minister Radebe recently described as the first transition to demonstrate that liberal democracy is good for economic growth and development is forcing us to confront the question, how else do we achieve serious progress in social and economic transformation, how do we bridge the divide between the first and second economy and how do we demonstrate the socio-economic dividends on democracy. In this context, there is a real pressure for SA to do something significantly different in its economic and social policy as well as in regard to the role of state and its social partners like business to accelerate economic freedoms that have eluded millions still. Under these conditions, foreign policy can easily be seen as a luxury in difficult times, partly because it is seen as largely focused on attending endless meetings, festiities and merely concerned with political relations. The implication of these pressures is to force the question of national interests into the centre of a foreign policy is largely values driven really. We can quible about the place of human rights and democracy promotion in SA foreign policy, analyses suggests that it is largely focused on ideas, values and principles and is short on issues of interests or what is in all this for citizens. If we respond to this pressure in the affirmative, then economic and commercial diplomacy will be become a central driver of international relations and our business will become an important constituency, perhaps even larger than political parties and MPs and civil society. 
We are already seeing a greater enmeshing between the political and economic elite. Business executives have become closer to the political elite and government leaders. They exercise a growing influence on government policy today. And in the area of foreign policy, business delegations on state visits especially in Africa have become bigger and bigger. SA is already inadvertently flaunting its business interests without declaring so. 
But this does not mean we have developed a strong commercial and economic diplomacy. There is actually very little beyond mere business delegations, which some business leaders suggest are generally poorly organized with no prior arranged meetings with counterparts on the other side. We will naturally soon transform this into a strategic orientation of our foreign policy to the chagrin of many concerned the diluting influence of business interests on a foreign policy either a strong commitment to values and principles, with concerns that this would shift us from being principled and largely calculated in our diplomacy towards being expedient. This has already been suggested with our response to the DRC elections given our business interests; our vote in favour of the Resolution 1973 which sanctioned regime change and led to assassination of Qadaffi; and our choice of strategic partners in Africa with Angola having eclipsed Nigeria, Kenya eclipses Tanzania etc. 
5. There are no prospects of a greater consensus domestically on whichever route we take in regards to foreign policy broadly and diplomacy in particular. This is partly because of the incomplete, if not abandoned, process of nation building. The ideological, racial and class divides have become sharper defined as the 1994 moment fades in our minds.
Conservative forces have become emboldened even to challenge the noble idea of liberty and liberation. 
The transformationists and have become disillusioned with the elite and the affluent; they may loose confidence in democracy and government. They have become radicalised about the first economy and all that it represents. This does generate a deep mistrust about business, which has largely not transformed. Of course, there is a view thar there are largely two economies, the poor and the rich, and that this is fast translating into two nations, one largely advantaged, predominatly white and middle class, in command of the public discourse ans styling itself as an embodiment of the public opinion on issues such as the constitution, human rights, media freedoms, etc; and the other being the majority and largely black whinging on the sidelines if not in protests and social ills. It is this context that the foreign policy discourse on the place of human rights in our foreign policy, national interests, our style of diplomacy, our Africa policy, our voting patterns in the UN Security Council takes place. The dominant minority largely dominates this discourse and largely does so on the basis of mistrust of the transition to democracy because it does not trust those currently in charge. There is hardly any 'other side' to this, except in few isolated voices that decry anti-transformation impulses in these discussions and push for pro-reform outlook in our foreign policy. i must hasten to say not all black people or opinion makers are part of the latter, and not all white opinion makers form part of the former. It is really about ideological cleavages between liberal-minded and more radically-minded thinkers. But the lines between them often blur and individuals oscillate between the two tendencies. 
So, the foreign policy to provide a framework for this guiding code is underpinned by strong Pan-Africanist impulses, a commitment to contribute to redeeming Africa from the scourge of global economic marginalisation due to colonial and crude capitalism as well as misgovernance. 
The expectations that SA, not government, would act a lot more responsibly than Africans expect from business from elsewhere, an expectation that the SA business would be responsible African citizens. 
"If freedom was the crown which the fighters of liberation sought to place on the head of mother Africa, let the upliftment, the happiness, prosperity and comfort of her children be the jewel of the crown.
There can be no dispute amongst us that we must bend every effort to rebuild the African economies. You, your excellencies, have discussed this matter many times and elaborated the ideas whose implementation would lead us to success."
The dilemma: SA thus over-promised. Business did not itself make the same promise, but was expected to deliver on it. 
Now back to the question of options for managing business conduct, I must say that the concerns about business conduct in Africa and its potential to undermine or advance our African agenda is also a contested terrain, with some suggesting that business being business it is driven by an insatiable desire to make super-profits and that it can do so at the expense of principles of social justice, humaneness(ubuntu), labour rights, non-racism and non-sexism. Others hold the view that business expansion is critically important to the growth of our foreign policy and the national GDP, and that it fundamentally correct for us to let the markets choose where they go, how they operate and how they negotiate their conduct in host countries. So, as present my take on options, I am keenly aware that there seems to be little common ground amongst observers or analysts. 
Another is that the code idea is triggered less by SA's own concerns than complains by those who experience inconveniences caused by business conduct, who also feel that at least complaining to SA could cause a change. 
It is that the Code is also influenced by the shift in government-business relationship as the business councils and NEDLAC degenerated into mere talk rather than serious conversation for the two sides to find each other. If interactions were working, there would not have been a justification to explore a code. 
It may also be said that SA analysts and civil society activists pressure over what they termed sub-imperialist tendencies and the extension of SA own white racism to black Africa, a sort of reminder of apartheid. When Africans saw SA as a two face country, a black government and white business.  
The point is also that what we may require of SA to do to constrain business impulses that may lead to discomforts, negative perceptions and jealousies from others may be impractical because the common practice is that host countries are responsible for guiding business conduct within their borders. 
In case of weaker states, often the practice is that multilateral frameworks including laws and protocols are expected to complement the little they can do and diplomatic engagements to constrain negative conduct. 
The last resort is the enforcement of laws through processes of litigation and prosecution as with the Kulumani case in connection with business that did business with apartheid SA is a case in point, as is case against Rupert Murdock's News International. However, the same cases also show that it is a very difficult option to exercise in cases where the litigants do not have money and a backing of shrewd lawyers as accused businesses have significant resources to prevent censure. 
There are also limitations to the option of using state power to enforce some corrective action in the murky area of regional affairs. These have to do with the fact that globalisation and the growing power of capital in general and business formations specifically is so significant that business is able to set the agenda. Increasingly, the power of states to constrain their behavior has become difficult. The case of BP oil spill and difficulty that Australia has faced in enforcing its compacts with its businesses in Asia. 
It seems, therefore, whatever option is exercised nationally, can only work optimally alongside stronger implementation of regional and international frameworks as well as strong national regulatory mechanisms. 
Guiding codes nationally: 
1. A regulatory code of practice, King-style, that outlines binding provisions regulating how SA business conduct themselves in respect of business registration, accountability, labour, community involvement/engagement, empowerment/indigenisation. This would be enforced on the basis of obligations that companies have by virtue of their being registered in South Africa and the global compact commitments that SA government and business are part of. There would need to be a specific regulatory institution to monitor, evaluate and report business compliance. 
But this would add regulatory burden on business, especially non-military business that might harm their competitiveness in the African market. This might knock SA out of teh scramble fo economic opportunities in Africa during a period when old and new powers are moving intensely into the African market. 
2. A code of conduct, charter-style, that is designed to be a tool of engagement to enrich a compact between business and government. Such a code would come about through a through discussion between government, business and civil society about what is our interests in the African agenda including what different roles could the various stakeholders play and how these could be designed to reinforce one another. The purpose would be to create a consensus or point of reference for what must be a continuous engagement between business and government on their respective international conduct. 
3. A provision for regulating business conduct internationally in existing compact mechanisms including NEDLAC. This would provide space for escalating the binding nature of a regulatory code. But this would only work if there is sufficient commitment from all parties, including organised business to enforce self-regulation at least in order to mitigate the reputation risks of being involved in malpractices of any kind. 
Regional options:
1. Ensure ratification of regulatory frameworks that exist and consider infusing into the African Court mandate the monitoring of compliance with good corporate governance... beyond the provisions in the voluntary African Peer Review Mechanism. Allow or encourage citizens and communities to file cases with regional courts over specific prohibited practices. 
2. A regional business compact which encourages good business practices with incentives for businesses that join including quicker registration in African countries, tax breaks and others in order to help change behavior. A SORT OF A REGIONAL CHARTER OF THE UN GLOBAL COMPACT...
WE MUST, HOWEVER, BE CAREFUL NOT TO CREATE AN IMPRESSION THAT: 
1. Business conduct is the only factor at play and therefore that the panacea is to regular and guide their conduct. Thus, absolve countries for failing to regulate their own areas of sovereignty and business organisations that need to enforce their own regulations. 
2. Perceptions always have to do with facts on the ground that can be solved through a logical set of measures. Thus, we may erroneously discount the possibility that some of the perceptions are irrational being driven merely by unfounded fears and by jealousy. 
For this reason, I conclude by suggesting that some element of controversy will not be removed no matter what is done by all actors in involved and that therefore a code can only minimise and manage the situation rather than change it completely. But these measures would almost eliminate the problem if other measures are taken to eliminate fears, mistrust, naughtiness and other elements of human and institutional behavior ingrained in the manner in which humans respond to each other and institutions that come into contact with them. 
Therefore, we will need: 
Better Education, Better Engagement, Better Diplomacy, and Better Leadership across the board. 
