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SUMMARY OF ADDITIONAL COMMENTS RECEIVED ON DRAFT CODE OF JUDICIAL CONDUCT
	Commentator
	Provision
	Comment
	Department’s view

	Institute for Accountability on Southern Africa
	Note 4A (5A in the edited Code)

Note 5B

Rule 7(1)

Note 9D

Rule 9(6)
	Substitute the phase “enhances the public trust in and respect for ...” in the place of the words used in the text

Consider substituting “functioning” for “business” in order to emphasize the professionalism of the judiciary

Consider “discrimination proscribed by the provisions of section 9 of Constitution” in place of the words used after discrimination.

The meaning would be enhanced if the word “disciplinary” were inserted into phrase “cannot give rise to valid complaints” before the word “complaints”.
It is essential to add at the end “nor should any judge not seized of a case initiate discussion with, or volunteer any unsolicited views on the issue in the case to, the judge or judges who are seized of it.  (This addition would obviate at least part of the type of dispute in which judges of the Constitutional Court became embroiled when Hlophe JP came visiting in 2008). 


	Accepted

Accepted

Noted

Noted

Noted



	Centre for Constitutional Rights
	Note 6 (now 7)

Rule 16(4) now 17(4)

Notes 7B and 17C
	As the noun “business connotes economic or commercial activities, the Centre would suggest that this be substituted with the noun “functioning”

Since judges discharged from active service who are over 75 or who have rendered 20 or more years of active service or who have been discharged entirely from active service, are relieved of any obligation to perform a judicial function, it is not understood on what basis any appointment of this category of judges can affect the independence of the judiciary or the separation of [powers. Neither is it clear what income would be deemed to be incompatible with judicial office, since all activities, including those activities giving rise to such incompatible income must, in terms of paragraph 17(3) be compatible with judicial office. The Centre therefore proposes that this paragraph be amended to read:

A retired judge does not accept any appointment that is likely to affect or be seen to affect the status of the judiciary. All other judges discharged from active service do not accept any appointment that is likely to affect or be seen to affect the independence of the judiciary, or which could undermine the separation of powers or the status of the judiciary and do not receive any income incompatible with judicial office.  

Since the legal justification is to avoid compromising the independence of a judge, specifically the perception of independence and ipso facto the right to a fair trial, the blanket constraint on retired judges is not understood. In addition , the rationale for differentiating between public and private companies is not clear. Given that retired judges no longer perform any judicial functions the independence , specifically perceived independence, sought to be protected relates to past judicial functions. The Centre accordingly proposes that the constraint should be limited to public and private companies, professional partnerships and body corporates linked to, or in respect of which he retired judge has adjudicated. 
	Accepted
Noted.

Noted



	David Robert Lewis
	General
	The Code sets up an unnecessary tension and inherent contradiction  - on one hand: - 

13(6) A judge is not involved in any undertaking, business, or fundraising or any other activity that affects the status, independence or impartiality of the judge or is incompatible with the judicial office

on the other hand;-

13(10) A judge may be a director of a private family company or a member of a close corporation but if the company or closed corporation conducts business the judge may not perform an executive function.

At the face of a cursory reading of the code and attended legislation, it would appear that judges under the current regime enjoy too much leeway in setting themselves up as potential beneficiaries, in reality “trading partners” whose alliances and subsidiaries in business may garner sizeable investments in both private and public companies, while hiding behind the notion of the traditional family company
What does this committee intend to do about the problem of acting judges who are still in practice and thus susceptible to falling fowl of the regulations? Surely a cooling-off period in which those with the most illustrious careers are able to reflect upon their substantial business interests before ascending to the higher office?
	Noted

	DGRU


	General
	Code uses "rules" and "notes" – is there any difference in authoritative status? Some "notes" might be qualified as "rules".


	

	CBC

	General
	1.  It is not clear whether the notes are simply explanatory or in themselves impose binding obligations on judges.  Some notes should clearly be rules, such as note 11B.

2.  Some provisions are vague and may not be possible to enforce, for example, enforcing an obligation to avoid "personality issues with colleagues", as provided in rule 11(1)(e).


	

	LSSA

	General
	The LSSA supports the promulgation of a code of conduct for judges.


	

	IDASA
	General
	The concept and use of explanatory or elucidatory notes is supported, but it is not always clear what the effect of the distinction between rules and notes is.  Some notes should be included in the main body of the rules, e.g. Note 4B.


	

	IDASA
	Rule 2(3)

(Original 1(1) )
	The wording suggests that a finding of wilful or negligent breach of the Code is required before a complaint can be lodged, and it is proposed that the phrase should be "alleged wilful or negligent breach…".


	

	CBC
	Rule 3(2)

(Original 2(2) )
	Much of section 7(1) of the JSC Act is unnecessarily repeated.


	

	IDASA
	Rule 4(1)(d)

(Original 3(3) )
	The word "accept" seems inconsistent with the phrase "does not ask for or receive" in note 12B.  "Accept" is a narrower concept than "receive", making it more difficult to establish the existence of any undue benefit or gratification.


	

	IDASA
	Notes 4A and B

(Original 3A and B)
	These notes should form part of the Rules.  However, "free from outside influence" should be qualified to "free from undue outside influence".


	

	IDASA
	Note 4D

(Original 3D)
	A judge should not be thought to be so independent as to be beyond being "disturbed" by another's words or actions.


	

	CBC
	Note 4D

(Original 3D)
	This note does not impose any duty upon judges, and the appropriateness of including it is questioned.


	

	DGRU
	Rule 5(2)

(Original 4(2) )
	The rule is broad and vague – "compatibility" should be clarified.


	

	IDASA
	Notes 5A and 5B

(Original 4A and 4B)
	These notes should be rules, as it clearly and succinctly expresses the primary purpose of the concept of "acting honourably", and are substantive points of concern in their own right.


	

	DGRU
	Note 6C

(Original 5C)
	The Code needs to set out clearly what offences involve "moral turpitude
".


	

	DGRU
	Note 7B

(Original 6B)
	It should be clear that even though judges need to be aware of the values and attitudes of society, the primary guide is the Constitution.


	

	IDASA
	Note 8C

(Original 7C)
	This Note should be part of the Rule.


	

	CBC
	Rule 9

(Original 8)
	There is no equivalent of this provision in the Bangalore Principles.  The obligation to observe the audi alteram partem rule is imposed by law and is therefore covered by rule 6.  The furnishing of reasons for decisions is dealt with in rules governing the procedure of the courts.  The inclusion of the provisions of rule 9 in the Code is questioned. 


	

	IDASA
	Note 10D

(Original 9D)
	This note should be part of Rule 11 "Restraint".


	

	DRGU
	Rule 11(2)

(Original 10(7) )
	The standard in this regard is unclear. The rule also seems to limit the judge's freedom of expression, especially regarding matters not before that judge in a court of law.


	

	IDASA
	Rule 11(1)(e)

(Original 10(5) )
	Greater clarity is required on the concept of "personality issues".

(E.g. "…should avoid, where reasonably possible, undue personal animosity".)


	

	IDASA
	Note 11A

(Original 10A)
	Amend to "if public or extra-curial comment is required…".


	

	IDASA
	Note 11B

(Original 10B)
	1.  Greater clarity is required regarding the nature and extent of what constitutes the "influence" that the Note seeks to prohibit.  Maybe it should read "unduly influence…".  

2.  It should also explicitly remove the requirement of collegial confidentiality when anyone, including a judge, seeks to exercise undue influence on a judge seized with a particular matter.


	

	DGRU
	Rule 12(1)(a)

(Original 11(1) )
	May acting judges also not belong to a political party?  The recusal provision should be enforced if judges are allowed to be members of political parties.


	

	IDASA
	Rule 12(1)(a)

(Original 11(1) )
	This should not be applicable to acting judges.
	

	IDASA
	Rule 12(1)(d)

(Original 11(4) )
	Should read "…personal benefit or gratification, or any advancement or gratification for any other person, including any immediate family member ."


	

	DGRU
	Rule 12(3) and (4)

Original 11(6) and (7)
	These rules should fall under Rule 13 (recusal).


	

	IDASA
	Note 12B

(Original 11B)
	The note (preferably the rule) should reflect the broader concept of "undue gratification", rather than benefit, in line with the wording of section 8 of the Prevention and Combating of Corrupt Activities Act, 2004.


	

	IDASA
	Rule 14(1)

(Original 13(1) )
	Should preferably read "…perform duties associated with, any office of profit…".


	

	IDASA
	Rule 14(4)(b)

(Original 13(5) )
	Add "…without compensation, provided that the judge shall recuse himself or herself from any subsequent legal proceedings regarding the matter concerning which such advice was given.".


	

	DGRU
	Rule 15(2)(a)

(Original 14(2) )
	The rule seems too broad and vague.  The Code needs to stipulate what is meant by "income or compensation that is incompatible with judicial office".


	

	CBC
	Rule 15

(Original 14)
	The need to repeat the provisions of section 11 of the JSC Act is questioned.


	

	IDASA
	Rule 15(2)(b)

(Original 14(3) )
	The Rule should explicitly include reference to "…advantage, [or] privilege, benefit or gratification ".


	

	CBC
	Rule 17

(Original 16)
	In the light of section 11(2) of the JSC Act, there is no need for this Rule.


	

	
	
	
	


� Democratic Governance and Rights Unit, University of Cape Town


� Cape Bar Council


� Law Society of South Africa





�Oxford: depravitiy, wickedness, disgraceful. See also IDASA par 3.19.





