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Public Comments on the Rental Housing Amendment Bill
	
	Submission 
	Clause/

Section
	Recommendation(s)/Proposal
	Constitutional and Legal Services Comment
	Recommendation

	1
	Limpopo Provincial Government (Office of the Premier)


	Long title

Consequential amendments
	Justification of Long title

Consequential amendments to the long title and memorandum on objects if variation is provided for in addition to rescission of orders
	See Row 28
The long title provides that the Act is created “...to define the functions, powers and duties of such Tribunals...”

Such “powers” will now include the power to vary / rescind.
	Not recommended

	2
	Limpopo Provincial Government (Office of the Premier)


	Clause 1, section 1
	Line(2) Ensure Consistency throughout the Bill in the use of the word “principal” – either uppercase or small case the “p” from “principal”
	Every clause uses the lowercase for “principal” and uppercase for “Act” in the phrase “principal Act”.

The bill is thus consistent
	Already corrected 

	3
	
	
	Line(4) Use a single closed non-bold inverted comma after “Minister”
	
	Already corrected 

	4
	
	
	Line(7) Use single non-bold inverted comma after “prescribed” 
	
	Already corrected 

	5
	Community Inputs on the RH Act
	Clause 1, Section 1
	“Dwelling” : Co-operative housing has been omitted from the list of types of tenure
	Should the Committee wish to include this sub paragraph, National Assembly Rule 249(3)(b) must be adhered to:

“The committee, if it is a bill amending provisions of legislation, may seek the permission of the Assembly to inquire into amending other provisions of that legislation”
	If the committee decides to include this subparagraph NA Rule 249(3)(b) must be adhered to

	6
	Community Inputs on the RH Act
	Clause 1, Section 1
	“Arbitrary evictions” – we seek a clear definition of the word/sentence
	Should the Committee wish to include this sub paragraph, National Assembly Rule 249(3)(b) must be adhered to:

“The committee, if it is a bill amending provisions of legislation, may seek the permission of the Assembly to inquire into amending other provisions of that legislation”
	If the committee decides to include this subparagraph NA Rule 249(3)(b) must be adhered to

	7
	NHFC
	Chapter 2, Section 2 of the principal Act
	A point 2(2)(e): “provide legal mechanisms to protect the rights of tenants and landlords against illegal actions by the other party by affording speedy means of redress”
	This comment requests the addition of a sub paragraph (e) to section 2(2) of the principal Act.

Should the Committee wish to include this sub paragraph, National Assembly Rule 249(3)(b) must be adhered to:

“The committee, if it is a bill amending provisions of legislation, may seek the permission of the Assembly to inquire into amending other provisions of that legislation”
	If the committee decides to include this subparagraph NA Rule 249(3)(b) must be adhered to

	8
	Western Cape Provincial Government (Premier’s Office
	Clause 2, Section 4
	The Bill proposes that section 4(5)(d)(ii) of the Rental Housing Act, 1999 (“the principal Act) be amended to give a landlord the right to, on termination of a lease, repossess rental housing property after obtaining a ruling by the Tribunal or an order of court.

In our view, section 4(5)(d)(ii) of the principal Act and the proposed amendment is problematic, for the following reasons: 
· The provision implies that a landlord would not be able to regain possession/control of his/her rental housing property upon the termination on a lease, without first obtaining a court order or Tribunal ruling, even if a tenant voluntarily vacates the rental housing property

· The Tribunal interpreted the proposed amendment to this provision to imply that they (the Tribunal) would be able to deal with eviction matters. The insertion of the words “a ruling by the Tribunal” could therefore be regarded as being in direct conflict with clause 7 of the Bill and section 13(14) of the principal Act
	Repossessing is colloquially known as a forced recovery of possession and thus when we look at rentals, it must speak of eviction. The Tribunal’s jurisdiction over eviction orders are specifically excluded in section 13(14) and implied by the proposed amendment in clause 7 of the bill (new section 13(10A). The proposed amendment will thus cause a contradiction within the principal Act.

To address the first concern, the section could be amended to read:

“where the tenant fails and/or refuses to vacate the rental housing property to repossess the rental housing property having first obtained an order of court; and”
	Recommended 

	9
	NHFC
	Chapter 3, Section 4 of the principal Act
	Amend chapter 3 paragraph 4(d)(ii) to read: “repossess rental housing property having first obtained a ruling by the Tribunal or an order of court 
	See comment in row 8. This would constitute a contradiction in the Act as the Tribunal has no jurisdiction over eviction orders
	Not recommended

	10
	COMMISSION FOR GENDER EQUALITY


	Section 4
	The CGE does not support the proposed amendment in its current form because it is ambiguous. The intention of the amendment is to protect the tenant against unlawful evictions and also allow for the landlord / tenant to approach a Rental Housing Tribunal for an order in respect of disputes relating to repossession. Unfortunately the proposed amendment is drafted in a manner which allows the landlord to repossess even where the order may prohibit repossession. Accordingly, the CGE proposes the following :

“(ii) repossess rental housing property after having first obtained a ruling by the Tribunal or an order of court authorizing such repossession; and.”
	It appears the comment refers to a previous draft of the bill as the current draft includes the proposed subparagraph. See comment in row 8. This would constitute a contradiction in the Act as the Tribunal has no jurisdiction over eviction orders
	Not recommended

	11
	Limpopo Provincial Government (Office of the Premier)
	Clause 3, Section 6
	Line (3) Un-bold the open inverted commas before “Application”
	
	Already corrected 

	12
	Limpopo Provincial Government (Office of the Premier)


	Clause 3, Section 6
	Line(5) Check closed inverted commas
	
	Already corrected 

	13
	Limpopo Provincial Government (Office of the Premier)
	Clause 4, Section 7
	Line (3) Un-bold the open inverted commas before “Establishment”
	
	Already corrected 

	14
	COMMISSION FOR GENDER EQUALITY


	Clause 4,

Section 7
	This amendment is not supported in its current form because it does not set out any timeframes. A province may fail to give effect to this obligation and rely on the fact that no time frame has been provided. Furthermore, provinces may give effect to such a provision at leisure and this will translate to a situation where in some provinces the establishment of Rental Tribunals may be postponed indefinitely. Such circumstances amount to vertical discrimination and should be avoided. Accordingly the CGE proposes the following revision.

Every MEC must by notice in the Gazette establish a tribunal in the Province to be known as the Rental Housing Tribunal within 6 ( six ) months of promulgation of this Act.


	Non provision of a time limit means that the required action must be completed within a reasonable time. However, should the committee wish to include a time limit, care must be taken that the time limit provided is reasonable. Should the Province elect to draw up legislation to establish the Tribunal, six months is not sufficient time.
	A reasonable time limit must be agreed on should the committee decide to accept this proposal

	15
	Organisation of Civil Rights


	Section 7
	The Minister must in consultation with every MEC, by notice in the Gazette establish a tribunal in each province to be known as the Rental Housing Tribunal


	The proposal is that Minister must establish the Tribunals rather than the MECs. 

Whether the Minister or the MEC should establish the Tribunal is a political decision
	This constitutes a political decision

	16
	SALGA
	Section 7
	NDHS should fully capacitate provinces to effectively and efficiently manage RHTs,

NDHS must regularly monitor and evaluate the performance of provinces to ensure that they fully comply with their legislative mandate to establish and manage effective and efficient RHTs; and

Provinces must budget accordingly to ensure that RHTs are adequately resourced to perform their functions
	This is an oversight function
	Oversight function

	17
	COMMISSION FOR GENDER EQUALITY


	Clause 5, Section 9
	The Bill propose that section 9 of the principal Act be amended by the insertion of the following subsection after subsection (4):

· “(4A) A person appointed in terms of subsection (4) may not serve for more than two consecutive terms”.

In the opinion of one Tribunal member, “this would be punitive to those who could be of enormous benefit to the Rental Tribunals, as there are few individuals who are expert in the various sectors expected of future members”.
	A limit on the number of terms to be served by a member is based on the principles of good corporate governance. The intention is to avoid a monopoly by one member, and to allow for new ideas and new developments with the influx of new members. As for expertise – skill should be transferred within the Board and movement of members should be such that not all members are replaced at once. In this regard the clause could be amended to read:

“A person appointed in terms of subsection (4) may not serve for more than two consecutive terms: Provided that succession plans must ensure that, for the sake of continuity, all members are not replaced at once. 


	Not recommended. A compromise is proposed

	18
	Commission for Gender Equality
	Clause 5, Section 9
	The CGE rejects the proposed amendment because it is not rationally connected to the purpose of ensuring that fairness, equity, community interests and accommodation needs are addressed by the Tribunal. Instead there is a predisposition to embrace property needs only. In addition to this, gender representation is completely ignored. Therefore, the CGE recommends the following :

(i) A Rental Housing Tribunal to be balanced in terms of gender representation.

(ii) Two persons with legal qualifications to be appointed where one has to be a female.

(iii) One individual nominated from the community

(iv) Only one person who has expertise in property development or management.

(v) One member having expertise in consumer matters

(vi) The chairperson must have suitable qualifications as he or she will be expected to chair proceedings and hand down rulings.
	It is recommended that the committee consider the proposed inclusions during its deliberations:

Current provisions (principal Act and proposed amendments):

(i) No provision for gender balance;

(ii) Provision is made for 1 to 2 persons with legal qualifications;

(iii)  No provision is made for community representation;

(iv) Provision is made for 1 to 2 persons with expertise in property development or management;
(v) Provision is made for 1 to 2 person with expertise in consumer matters related to rental housing or housing development matters;

(vi) Section 5(1)(a) does provide for the Chairperson to be suitably qualified 
	Recommended to be considered during deliberations

	19
	Community Inputs on the RH Act
	Clause 5, Section 9
	Clarity on the proposed composition of the Tribunal board
	It is recommended that the composition of the Tribunals be discussed during deliberations. Also see row 18
	Recommended to be considered during deliberations

	20
	Community Inputs on the RH Act
	Clause 5, Section 9
	Responsibility to appoint the tribunal by Minister – if the mandate to draw up regulations shifts from the provincial MEC to the national Office, does it mean the department proposes a one size fits all type of regulations despite geographical and cultural dynamics of each province;
	Section 9(1) provides that the MEC appoints the members.
	The correction has already been effected

	21
	Limpopo Provincial Government (Office of the Premier)


	Clause 6, Section 10
	Line(5) Check closed inverted commas
	(Repeated here as it was unclear if the reference was to Clause or Section 6)
	Already corrected 

	22
	NHFC
	Chapter 4, Section 13(4)(c)
	Paragraph 13(4)(c) insert between (ii) and (iii): “non-payment of just rentals as described and contracted to in a valid lease agreement”
	Section 13(4)(c) refers to rulings of the Tribunal aimed at discontinuing unfair practices. A list of such practices is set out in section 15(1)(f). The list is not exhaustive. The draft regulations on Unfair Practice do not provide further guidance in this regard.

Non payment of rental is a breach of the lease, but it is uncertain whether it constitutes an unfair practice. The definition of “unfair practice” is broad and could accommodate this: “unfair practice means a practice prescribed as a practice unreasonably prejudicing the rights or interests of a tenant or landlord, and the list provided in section 15 is not exhaustive. 

Should the committee decide to insert this new sub paragraph, National Assembly Rule 249(3)(b) must be adhered to:

“The committee, if it is a bill amending provisions of legislation, may seek the permission of the Assembly to inquire into amending other provisions of that legislation”

However, should the committee decide to include this subparagraph it is recommended that the word “just” be replaced with “non-exploitive” as section 13(4)(c)(iii) authorises the Tribunal to stop exploitive rental. It will thus allow for consistency in the Act.
	If the committee decides to include this subparagraph NA Rule 249(3)(b) must be adhered to

It is recommended, that if inserted, “just” be replaced with “non-exploitive”

	23
	Commission for Gender Equality
	Clause 7, Section 13(4)
	The CGE supports the proposed amendments but seeks to recommend that an extension to the jurisdiction of the Tribunal be considered which would include certain additional issues that are listed below.

The CGE has received numerous complaints concerning rental accommodation and the following issues were dominant :

(a) Lessors charge exorbitant deposits and contravene the law by not refunding same with interest upon termination of the lease.

(b) The deposits levied vary from one month’s rent to up to six months’ rent in other instances.

(c) Key deposits are levied and when keys are replaced the cost of replacement is levied and the deposit is also forfeited.

(d) The lessor uses the accommodation deposit to set - off maintenance costs arising from normal wear and tear which is unlawful.

(e) Exploitative rentals are levied and annual increases exceed the cpi which makes the cost of renting unaffordable within a few years. 

Therefore, in such instances the Tribunal should be able to adjudicate and make the requisite rulings instead of referring the matter to a competent body as contemplated in Section 13(4) (b) of the Act
	The proposal is in respect of contraventions of the law. Section 13(4)(b) is interpreted as not allowing the Tribunal to make orders where the Act is contravened.

Should the committee decide to insert this new sub paragraph, National Assembly Rule 249(3)(b) must be adhered to:

“The committee, if it is a bill amending provisions of legislation, may seek the permission of the Assembly to inquire into amending other provisions of that legislation”

Should the committee decide to request such permission the following amendment could resolve the request:

“13(4 (4) Where a Tribunal, at the conclusion of a hearing in terms of paragraph (d) of subsection (2) is

of the view that an unfair practice exists, it may-

...
(b) where it would appear that the provisions of any law have been or are being contravened, in addition to an order for compliance in terms of this Act, refer such matter for an investigation to the relevant competent body or local authority;

	If the committee decides to include this subparagraph NA Rule 249(3)(b) must be adhered to



	24
	Community Inputs on the RH Act
	Clause 7, 

Section13(4)
	Clarity is sought on the following i.r.o the Tribunal:

- 
competency to imposing penalties

- 
the process of raising issues

-
Penalties to evict affected by the Tribunal (Magistrate) vs. High Court process
	Also see row 23. The competency of the Tribunals is either unclear, or is sought to be extended.
Should the committee decide to insert this new sub paragraph, National Assembly Rule 249(3)(b) must be adhered to:

“The committee, if it is a bill amending provisions of legislation, may seek the permission of the Assembly to inquire into amending other provisions of that legislation”
	If the committee decides to include this subparagraph NA Rule 249(3)(b) must be adhered to



	25
	Western Cape Provincial Government (Premier’s Office
	Clause 7

Section 13(10A)
	Proposes an amendment to section 13 of the principal Act by inserting the following subsection as subsection 10A:

· (10A) The Tribunal must refer any matter that relates to evictions to a competent court
	
	Already effected

	26
	Western Cape Provincial Government (Premier’s Office)
	Clause 7

Section 13(10A)
	The extension of the powers of Rental Housing Tribunal to rescind any of its rulings under certain circumstances is welcomed 
	
	Comment only

	27
	NHFC
	Clause 7, 

Section13(10A)
	Omit the proposed amendment to section 13 being the insertion of:

“(11A) The Tribunal must refer any matter that relate to eviction to a competent court”

The Bill, in its present form, enables MECs and local authorities to establish Rental Housing Tribunals. Though the Rental Housing Tribunal appears to have its ruling status elevated, this is just nominal terms. In real terms, its functions and executions remains the same. In case of defaults, if there is no amicable solution and agreement among the parties involved the matter is referred to a competent Court.

The Rental Housing Act is intended to be even-handed: it should protect both the landlord and tenant equally. If such protection for or exercising of a right by either party that is derived whether in this Act or elsewhere is delayed then the maxim of “justice delayed is justice denied” surely holds true

Our considered view is that the Bill seeks to “over-protect – even provide license – to delinquent tenants. This is clearly unfair to the landlord.

We refer to the classification of the following as unlawful:

(i) Seizing of delinquent tenants’ properties

(ii) Lock-outs;

(iii) Switching off utilities

(iv) One month filling of vacancies (now extended to 3 months)   

The primary recommendation is to build on the established powers of the Rental Tribunals and to provide them with the same powers as the Magistrate’s Courts in matters relating to housing.
	The proposal here is to allow Tribunals to make orders on evictions. This is a political decision
	This is a political decision

	28
	Limpopo Provincial Government (Office of the Premier)
	Clause 7(c), Section 13(12A)
	The department should consider using the words “rescind or vary” as variation may make more sense in a situation as described in section (b) of the Bill.
	The paragraph referred to reads: 

“(12A) The Tribunal may, acting on its own accord or on application by any affected person, rescind any of its rulings if such rulings—

 (b) contain an ambiguity or patent error or omission, but only to the

extent of clarifying that ambiguity or correcting that error or

omission; or

In that instance the ruling will be amended and not rescinded. It is recommended that the proposal be accepted  so that the section reads:

“(12A) The Tribunal may, acting on its own accord or on application by any affected person, rescind or vary any of its rulings if such rulings—“


	Recommended

	29
	Organisation of Civil Rights

	Clause 7(c);

Section 13(12A)
	The Rental Housing Tribunal should not be given powers to rescind its ruling. In fact, it cannot do so if its judgement is deemed to be a magistrate’s court judgement. The seriousness of the RHT’s ruling/judgement and the importance of its role will be undermined 
	The Magistrate’s Court is empowered to rescind its own judgments. Magistrate Court Rule 49 provides: “49. (1) A party to proceedings in which a default judgment has been given... may ... file an application to court, on notice to all parties to the proceedings, for a rescission or variation of the judgment and the court may, upon good cause shown, or if it is satisfied that there is good reason to do so, rescind or vary the default judgment on such terms as it deems fit...”

The comment is probably rather aimed at the inclusion of the words “‘(12A) The Tribunal may, acting on its own accord or on application by any affected person, rescind any of its rulings if such rulings--”

Once the tribunal has given its ruling, it becomes functus officio – directly translated this means having fulfilled the task and cannot make amendments unless authorised. Courts may amend their judgments until 12pm on the day that it is given, whereafter they are functus officio. This is to ensure legal certainty. However, should the committee decide that the Tribunal must be able to amend their rulings on its own accord, this will have to be expressly provided for in the bill as is now being done.
	Recommended for discussion during deliberations

	30
	COMMISSION FOR GENDER EQUALITY


	Clause 8, Section 14
	We propose that the word “its” be used instead of the word “their”, which is intended to replace the words “the area of such local authorities”.


	If the sentence is looked at without legislative jargon it reads:

“Every local municipality may establish a Rental Housing Information Office to advise tenants and landlords with

regard to their rights and obligations in relation to dwellings within their area of jurisdiction”

The sentence does refer to a singular entity “Rental Housing Information Office”. “It’s” is thus more appropriate.
	Recommended

	31
	COMMISSION FOR GENDER EQUALITY


	Clause 8, Section 14
	We propose that the term “local authority” be replaced with the term “municipality” wherever it is used in the Act and Bill and that it must be indicated which category/type of municipality is referred to in each instance.
	
	Effected in Clause 8 and Clause 11

	32
	Commission for Gender Equality
	Clause 8;  Section 14
	The marketing of services and the jurisdiction of Rental Tribunals is important for effective service delivery. Therefore, it is necessary that an independent party must provide information on the services offered by Rental Tribunals. This is essential to ensure that among others disadvantaged people are made aware so that they are able to seek relief swiftly and informally at Rental Tribunals. Accordingly, all municipalities must be under a duty to set up a Rental Information Office in their area of jurisdiction. It should not be optional but compulsory for all municipalities to set up Rental Information Offices. In addition to this regulations should set out the qualifications, responsibilities and relationship that must exist between the Information Office and Tribunals.


	The proposal is that Rental Information Offices must be set up and that the interaction between Rental Information Offices and the Tribunals be regulated. Rental Information Offices is seen as a possible marketing tool. 

See Rows 33 and 34 for opposing views

This is a political decision.
	This is a political decision.

	33
	SALGA
	Section 14
	Section 14 of the principal Act must not be amended to make it obligatory for all municipalities to establish RHIOs. Provinces must either deploy or appoint staff members to municipalities and fund the establishment and operational costs of RHIOs. Municipalities should only be responsible for the provision of office space; and

Section 14 of the principal Act should only be amended to make it obligatory for municipalities that have been granted full level 3 accreditation by the MEC’s to establish and manage RHIOs; 
	See Row 32 for an opposing view

This is a political decision
	This is a political decision.

	34
	Breedevalley Municipality (Worcester)
	Section 14
	· This amendment in particular section 14, assumes that all Municipalities are the same (One size fits all); Category A;B; and C

· This amendment assumes that the local authorities have unlimited resources to appoint officials;

· There is no indication that the insertion of section 14 would strengthen the Housing Consumer Education 

Final suggestion: The NDHS must embark on an intensive capacity building programme for municipalities that are granted final level three accreditation; and

The NDHS must conduct research on the need for establishment of RHIOs per municipality category. The NDHS has not done any research whatsoever on the need for RHIOs in the different kinds of municipalities, nor any research on the feasibility of this initiative;
	See Row 32 for an opposing view

This is a political decision
	This is a political decision.

	35
	Breedevalley Municipality (Worcester)
	Clause 9; Section 15
	It is proposed that section 15 of the principal Act be amended further to state that the Minister must also consult SALGA in addition to the relevant parliamentary committees and every MEC.
	The reference here is assumed to be to the South African Local Government Association
Although the inclusion of the provinces is appreciated, given that the Act is a section 76 Act – however, it encumbers the process.

This is a political decision
	This is a political decision

	36
	COMMISSION FOR GENDER EQUALITY


	Memorandum of Objects
	Financial Implications:

Paragraph 6.3 of the memorandum on the objects of the Bill (“the Memorandum”) provides that the Department will incur the costs associated with the implementation of the legislation

We propose that the Department’s full name be indicated as the term “Department” has not been defined in the Act or the Bill. 


	For the sake of clarity it is good to identify the Department in full and then indicate that future reference will be a shortened word: “National Department of Human Settlements (‘Department’)”
	Recommended

	
	
	
	For the purpose of our comments, we assume that “the Department” refers to the National Department of Human Settlements.  

It is not clear how the Department intends to fund the establishment and operations of the Rental Housing Information Offices, which are to be established by municipalities and whether a regulatory impact assessment has been done to determine what the cost implications would be for the implementation of the legislation 

We propose that the memorandum clearly sets out the anticipated funding mechanism for both the
	Financial aspects of legislation must be clearly stipulated as Parliament must be careful to enact legislation for which no funding exists. It is recommended that the National Department of Human Settlements clearly indicates how the Tribunals in Clause 5, Section 7 as well as the Rental Housing Information Offices will be funded
	Recommended

	
	
	
	 establishment and operations of the proposed Rental Housing information Offices
	
	

	General comments

	37
	Community Inputs on the RH Act
	
	The measures in place to deal with the collusion of big business to fix the rentals under the proposed market related pertaining to the Bill
	This is a political decision.
	This is a political decision.

	38
	Community Inputs on the RH Act
	
	The bill fails to address challenges experienced by students in and around various colleges where accommodation is an issue
	This is a political decision.
	This is a political decision.

	39
	Community Inputs on the RH Act
	
	The role of the Act and the tribunal to bridge a gap between locals and foreign nationals in the contestation of the property and accommodation
	This is a political decision.
	This is a political decision.
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