SUBMISSION BY WILMARI HANNIE: HEAD OF LEGAL: MWEB CONNECT (PTY) LTD


Prevention and Combating of Trafficking in Persons Bill

cc: Dear Sir

Further to the communication from MWEB set out below, the Internet Service Providers' Association (ISPA) would like to echo the concerns expressed regarding the Bill. ISPA likewise only became aware of the proposed section 8 of the Bill in the last week.

We are finalising a submission encapsulating our concerns and will send this through shortly. We understand that consideration of the Bill is in its final stages and sincerely apologise for the lateness of this communication, but we are of the view that it is to the benefit of all parties and ultimately to the benefit of the Bill itself that specific submissions considering this section are properly considered.

Regards

Dominic Cull: ISPA Regulatory Advisor 

Sent: 06 December 2011 04:52 PM

Subject: URGENT request for Oral presentations on Prevention and Combating of Trafficking in Persons Bill

Dear Mr Landers

MWEB has serious concerns with section 8 of the Prevention of Combating of Trafficking Bill and requests the opportunity to make oral presentation to the Portfolio Committee on the Bill.

MWEB is an internet service provider ("ISP") and provides internet services and ancillary services such as Internet access, hosting, domain registration, and email. MWEB is the holder of an electronic communications service licence ("ECS licence") and an electronic communications network service licence ("ECNS licence") issued to it by its regulator, the Independent Communications Authority of South Africa ("ICASA").

MWEB only become aware of the Prevention and Combating of Trafficking in Persons Bill about a week ago. The Internet Service Providers Association (ISPA) informed the Department of Justice that we have serious concerns with section 8 of the bill and that we would like to make presentations. We submitted our comments today and become aware that the bill is already with the Portfolio Committee and may be finalised tomorrow.

We attach hereto our comprehensive submission for your urgent consideration. ISPA is still in the process of preparing submissions on behalf of the industry as a whole, which we know have issues similar to those of MWEB.

MWEB supports, in principle, initiatives to protect persons who are vulnerable to becoming victims of trafficking, and the enactment of appropriate legislation to deal with the problem of trafficking in persons. However, MWEB is extremely concerned about the Bill's provisions as regards internet service providers as set out in s8(2) to (4) of the Bill.

The Bill imposes inappropriate and disproportionate obligation on ISPs, with which it is virtually impossible for ISPs to comply. This is exacerbated by the unduly harsh consequences for non-compliance proposed by the Bill. We describe some of the practical realities faced by ISPs and explain the practical implications of s8 of the Bill, and the reasons why it is unreasonable, impractical, ineffective and excessively onerous, as well as some of the undesirable consequences likely to flow from s8(2) to (4) of the Bill in our submission.

The Bill departs significantly from the existing provisions of the Electronic Communications and Transactions Act, 2002 ("the ECT Act") and the Regulation of Interception of Communications and Provision of Communication-Related Information Act, 2002 ("RICA"), which contain lawful, reasonable and appropriate mechanisms, in line with international best practice, to deal with the role of service providers such as ISPs. The Bill also severely lacks the procedural safeguards, checks and balances of the ECT Act and RICA.

MWEB believes that s8(2)(a), s8(3) and s8(4) of the Bill unjustifiably infringe the Constitutional rights to freedom of expression, privacy, just administrative action and access to courts, and impinge on ISPs' freedom to conduct their business.

Furthermore, s8(2) to (4) of the Bill do not accord with international best practice.

The ECT Act and RICA already contains adequate mechanisms to achieve the objectives of s8(2) to (4) of the Bill. In addition, the common law regarding liability as an accomplice and the Bill's provisions regarding accomplices render s8(2)(a), s8(3) and s8(4) of the Bill unnecessary. s8 of the Bill is also not necessary in order to give effect to the Republic's international obligations.

We therefore kindly request an opportunity to make further presentation to the Portfolio Committee.

We would appreciate if you could inform us of an appropriate time make such presentations.

Kind Regards Wilmari

Wilmari Hannie: Head of Legal: MWEB Connect (Pty) Ltd

