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Revised Submission to the Portfolio Committee on Correctional Services on the Prevention of Torture in Correctional Centres

18 November 2011

Background on Association for the Prevention of Torture

The Association for the Prevention of Torture (APT) is an international non-governmental organisation (NGO) based in Geneva which envisions a world in which no one is subjected to torture or other cruel, inhuman or degrading treatment or punishment (ill-treatment).

The APT has been leading the international campaign for the adoption, entry into force and effective implementation of the Optional Protocol to the UN Convention against Torture and other Cruel, Inhuman and Degrading Treatment or Punishment (OPCAT), an international legal instrument which seeks to open all places of detention to international and national scrutiny. 
In South Africa, the APT has been working with various actors on the prevention of torture for a decade. In 2002 it organised the historic Robben Island Workshop which led to the adoption of the Robben Island Guidelines for the prohibition and the prevention of torture in Africa by the African Commission on Human and Peoples’ Rights. Since 2005, the APT has been has been working closely with the South African Human Rights Commission (SAHRC) towards among others the ratification and effective implementation of the OPCAT. It is in this context that a special Section 5 Committee on the Prevention of Torture was established within the SAHRC. It has more recently been working with an inter-departmental task team focusing on the ratification and implementation of OPCAT. On the 9th to 11th of November APT hosted an Africa Workshop and a Global Forum on the OPCAT in Geneva. These events were attended by several South Africans including members of the Department of Justice and Constitutional Development, the Department of Correctional Services, and the Deputy Minister of Correctional Services.

APT welcomes and supports this initiative to develop effective oversight over all places of detention, and encourages the implementation of measures to prevent and combat torture.

Introduction

1. The findings handed down by the UN Human Rights Committee (HRC) on the Bradley McCallum case  in November 2010 have thrown the issue of torture and ill-treatment in correctional centres into stark relief.
  In particular, the HRC noted:

1.1. That South Africa had failed to cooperate with the hearing and did not respond to any requests for information nor submit a response, and consequently the Committee gave due weight to the allegations made by McCallum.

1.2.  That the claims made by McCallum had not been investigated by the authorities. The Committee noted that his arguments required at the minimum an independent investigation of the involvement of the correctional officials in his ill-treatment. Since this did not occur, the Committee found that there had been a violation of Article 7 of the International Covenant on Civil and Political Rights (that no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment). 

1.3. The Committee also found violations in terms of Article 7 in respect of: a lockdown that had occurred after the incident in which McCallum was held incommunicado for a month without access to a lawyer, family or a physician; and failure by the authorities to allow McCallum to test for HIV following his sexual assault.

1.4. Despite submission of complaints to various authorities, such as the prison administration, the police, the Office of the Inspecting Judge, the Magistrates’ Court and the High Court, there had been a failure to investigate the matter, constituting a violation of Article 2(3) of the Covenant (guaranteeing a person whose rights have been violated to effective remedies including judicial remedies). In terms of General Legal Obligations to States Parties to the Covenant, allegations of violations of Article 7 must be investigated promptly, thoroughly and impartially by competent authorities and appropriate action must be taken against those found guilty.

1.5. The refusal to allow McCallum access to prompt medical attention violated Article 10(1) of the Covenant.

1.6. The Committee called upon the State to fulfil its obligation to provide McCallum with an effective remedy, including a thorough and effective investigation of his claims, prosecution of those responsible and full reparation including adequate compensation. 

1.7. Furthermore, the Committee noted that the State party is under an obligation to prevent similar violations in the future.

2. APT has been advised that subsequent to the findings of the Committee, investigation has been initiated into this matter, and disciplinary or criminal proceedings have been taken against the correctional officials alleged to have been involved in the incident. What is striking in this matter is that although only one person actually approached the committee, at least 60 – 70 inmates had been subjected to the assaults and ill-treatment by correctional officials at the time of the incident on 17 July 2005.

3. The McCallum matter also highlights that torture and ill-treatment is prevalent and ongoing in the prison system. Numerous media reports highlight these incidents on an ongoing basis. Most recently, the media exposed the incident of an inmate alleging that he was tortured by six warders with electric riot shields in Pretoria Central Correctional Centre.

Prevalence of torture and ill-treatment in correctional centres

4. Our submission does not deal in detail with the physical conditions of imprisonment, which includes overcrowding, often in unhygienic conditions, and lack of beds, bedding and implements for eating. These are well documented in the reports of the Judicial Inspectorate for Correctional Services and the reports submitted to the Portfolio Committee over the years. In certain circumstances, it should be noted that inhumane conditions in prison can itself constitute cruel, inhuman or degrading treatment or punishment and thus constitute a violation of Article 7 of the ICCPR, the Convention against Torture, or Section 12 of the South African Constitution.  The Inspecting Judge recently noted in a report to this committee that in respect of the 19 centres which recorded occupancy levels of 200% or over were of particular concern:
 ‘At these centres the conditions under which inmates are detained are shockingly inhuman and do not remotely comply with the requirements set forth in section 35(2)(e) of the Constitution, namely “conditions of detention that are consistent with human dignity, including at least exercise at the provision, at state expense, of adequate accommodation, nutrition, reading material and medical treatment”. In addition the utility of existing infrastructure, such as kitchens, hospitals and water reticulation, is extended substantially beyond its capacity.’
 He further indicated that little, if any, progress had been made in distributing inmates equitably across the country, and that some correctional centres were operating at under 100% occupancy.

5. The UN Special Rapporteur on Torture has repeatedly drawn attention to conditions of detention in prison and in police cells. The former Special Rapporteur, Prof Nowak noted in reference to a discussion on torture and ill-treatment of detainees, that with a few notable exceptions conditions of detention in many facilities that he had visited qualified as inhuman and degrading: 

‘ I am not only referring to corporal punishment and other forms of torture and ill-treatment inflicted upon detainees, but I am even more concerned about the structural deprivation of most human rights, mainly the rights to food, water, clothing, health care and a minimum of space, hygiene, privacy and security necessary for a humane and dignified existence. It is the combined deprivation and non-fulfilment of these existential rights which amounts to a systematic practice of inhuman or degrading treatment or punishment. For me, the way how a society treats its detainees is one of the best indicators for its human rights culture in general.’

6. The Special Rapporteur expressed a particular concern with the treatment and conditions of remand detainees.
 

7. Our submission is also concerned here with positive acts or omissions conducted by officials on inmates which may amount to torture or ill-treatment. In particular, we wish to illustrate acts of assaults committed by officials on inmates, resulting sometimes in severe injury or death. Another aspect to be concerned about it the failure of the correctional officials to protect inmates against assaults and sexual assaults committed by fellow inmates. 

Use of force

8. Section 32 of the Correctional Services Act allows the lawful use of force by correctional officials when authorised by the head of correctional centre unless a correctional official reasonably believes that it would be authorised and a delay in authorising the use of force would defeat its purpose. 

9. The Department of Correctional Services reports an increase in assaults and unnatural deaths over the last year, though a decrease from previous years. In 2009/2010, 2240 alleged assaults were reported on inmates.
 The report does not indicate whether these are assaults by members or inmates. Complaints made to the Independent Correctional Centre Visitors indicated a higher level of assault. 3,756 complaints were made of assaults by an inmate on another inmate, and 2,189 complaints of assaults by members.

10. It is not clear how many correctional officials are criminally charged or disciplined for assaulting inmates.
 However, the DCS reported that in 2009 its liabilities in terms of civil claims stood in excess of R1,276,000,000, of which R988,558,000 related to bodily injury or assault.
 The Judicial Inspectorate noted that there is a ‘recalcitrance on the part of the authorities to take decisive action against officials involved in’ acts of violence against prisoners, especially those in revenge for attacks on officials, and where the force could be said to constitute torture or cruel, inhuman or degrading treatment or punishment.

Deaths in correctional centres

11. In terms of Section 15(2) of the Correctional Services Act, any death in a correctional centre must be reported to the Inspecting Judge who may carry out an enquiry, or instruct the commissioner to conduct an enquiry. In practice, the JICS conducts very few inquiries of its own, and rather oversees any investigations conducted by the DCS, or criminal investigations by the SAPS.

12. In 2009 year,  55 ‘unnatural deaths were recorded by the JICS. The JICS is critical of the term ‘unnatural’ deaths.  Nineteen deaths of these deaths (34% of unnatural deaths) were due to homicide, eight of which were caused by an official, and three of which occurred at the hands of officials and inmates. The Judicial Inspectorate reported that these actions often constitute a form of revenge in response to an attack on an official. The JICS called for ‘swift criminal prosecution…particularly where the level of violence constitutes cruel and inhuman treatment of inmates, if not acts of torture.’ However, their analysis of the reports indicated a lack of decisive action by the authorities against correctional officials involved in these matters.
 These cases indicate that the use of excessive force by correctional officials still continues in correctional centres, and that the requirements of independent, prompt and impartial investigation are inadequate. 

13. The DCS reported that 50 ‘unnatural deaths’ occurred in the 2009/2010 year, at a rate of 3.1 per 10,000 inmates.
 This should be viewed in the light of the fluctuation in unnatural deaths over the years. These deaths were at their lowest point of 45 in 2005 when the incarceration level was at its highest. Unnatural deaths then increased to 80 in 2007, before reducing to 66 in 2008.
 This indicates that it is not only the levels of overcrowding that impact on deaths in custody. 

Segregation and solitary confinement

14. The provision for solitary confinement was repealed in 2009, but section 30 of the Correctional Services Act provides that an inmate may be held in segregated conferment in order to ‘give effect to the penalty of the restriction of amenities imposed in terms of …[the Act]… to the extent necessary to achieve this objective’.  Segregation is also permitted when prescribed by a medical officer on medical grounds, or when an inmate displays violence or is threatened with violence; in the event of an inmate who has escaped and been recaptured; and at the request of the SAPS or if the head of correctional centre considers it in the interest of the administration of justice.

15. A segregated inmate must be visited by correctional official at least once every four hours and by the head of correctional centre once a day, and must have his health assessed by a registered nurse, psychologist or medical officer at least once a day. Segregation may only be enforced for a period of seven days, but may be extended under certain conditions for a period of 30 days. All instances of enforced segregation must be reported to the head of correctional centre, to the area manager and to the inspecting judge.

16. The Judicial Inspectorate has noted that there is a problem of non-compliance with the provisions of this section, notably failure to inform the Inspecting Judge of segregation, when segregation has been extended, and periods of extension which have been extended without a correctional medical practitioner or psychologist certifying that such extension would not be harmful to the health of the inmate.
 

Measures to prevent and combat torture and ill-treatment

17. The following sections discussion various measures that should be taken to prevent torture and ill-treatment in correctional institutions, as well as in other places of detention. Measures to prevent and combat torture should be put in place at the legislative, administrative and operational levels.

18. The Convention against Torture and other Cruel, Inhuman and Degrading Treatment or Punishment (UNCAT) places an obligation on States parties to the UNCAT.
 These are briefly outlined and discussed:

18.1. Each State party is obliged to take legislative, administrative, judicial and other measures to prevent torture. No exceptional circumstances may be invoked to justify acts of torture, and an order from a superior officer may not be involved to justify torture (Article 2). 

18.2. To ensure that all acts of torture are offences under its criminal law. This also applies to attempts to commit torture and complicity in acts of torture. Each State party must ensure that these acts are punishable by appropriate penalties (Article 4). 

18.3. Since 2003 South Africa has been in the process of drafting a law to criminalise torture and to domesticate other provisions of the Convention. We are now advised that the Bill is in its final drafting stages, has been submitted to the Departments of Correctional Services and Police for their comment, and is due to be submitted to Cabinet early in 2012.
 However, whether the Bill is finalised and enacted into law depends on various factors, including whether is given priority on the parliamentary legislative agenda. The long time which has passed since its initiation seems to indicate that has not been given sufficient priority in government, or in parliament.

18.4. Although perpetrators of torture and ill-treatment may be punished under existing criminal law, both the prosecution and conviction would lack the strong moral repugnance of a conviction for the crime of torture. Prosecution and conviction for torture also serves as a preventive function as it sends a strong message that torture will not be tolerated, that perpetrators will be brought to book, and that they will be seen to have committed the strongly condemned act of torture. It is for this reason that it is vitally important that torture becomes a recognised criminal act.

18.5. Having a crime of torture would assist the authorities to recognise acts of torture and to initiate proper investigation of torture with the diligence, impartiality and competence that is required by international law. 

19. Article 10 calls upon States to ensure that education and information regarding the prohibition of torture are fully included in the training of law enforcement personnel and people involved in the custody, treatment or interrogation of any individual subjected to any form of arrest, detention or imprisonment. A prohibition against torture must be included in the rules or instructions issued in regard to the duties and functions of any such personnel.

19.1. It is therefore important that the prohibition of torture is fully stressed in the basic training curriculum on all new recruits in the correctional services. Such training should also be extended to in-service and management training.

19.2. Currently, neither the Correctional Services Act, nor the Departmental B-Orders refer directly to a prohibition on torture or ill treatment. The Act and regulations or departmental orders should be amended to make specific reference to this prohibition, and to highlight the possible repercussions for an official who is found to have perpetrated an act of torture. 

20. To regularly review interrogation rules and practices as well as arrangements for the custody and treatment of persons in detention or imprisonment (Article 11);

20.1.  Effective measures to guarantee the rights of people in custody include: such as maintaining an official custody register; the right of detainees to be informed of their rights; the right to promptly receive independent legal assistance; independent medical assistance; right to contact relatives; and the rights of detainees to have their complaints promptly and impartially examined.
 However, regular oversight is needed to ensure that inmates are accorded these rights in practice.

21. Article 12 requires the state to ensure that its competent authorities conduct a prompt, impartial investigation wherever there are reasonable grounds to believe that an act of torture has been committed. 

21.1. Provision exists for a complainant to lodge a complaint with the South Africa Police Service and to have the complaint investigated by them.  The Independent Inspecting Judge may receive and deal with complaints submitted by a prisoner, or by the Minister of National Council on Correctional Services,
 and may also hold hearings or an enquiry in furtherance of carrying out an investigation.
 

21.2. The Judicial Inspectorate of Correctional Services (JICS) has broad statutory functions and powers to visit and inspect correctional centres, receive inmate complaints and report on treatment of inmates in correctional centres and prison conditions.
  The Correctional Services Act provides for mandatory reporting to the inspecting judge in certain circumstances: All instances of deaths in custody or segregation of inmates for disciplinary purposes must be reported to the JICS, and they have the discretionary power to conduct, or instruct the national commissioner of correctional services to conduct an enquiry into the death. 
 In respect of deaths in custody, mandatory segregation, the use of mechanical restraints, and where force has been used against a prisoner without the prior authorisation of the Head of Correctional Centre.

21.3. Despite these provisions, the JICS reports that ‘despite the fact that instances of unlawful use of force by correctional officials appear to be common practice within many of our correctional centres’, only three reports were made to the Inspectorate during 2009.

21.4. In addition, the Judicial Inspectorate seldom carries out full scale investigations itself, but rather oversees investigations conducted by the police. The McCallum case demonstrates the shortcomings in respect of impartial and thorough investigations of allegations of torture.

22. Article 16 provides that the State party must undertake to prevent acts of cruel, inhuman or degrading treatment or punishment with do not amount to torture, when such acts are committed by or at the institution of or with the consent or acquiescence of a public official or other person acting in official capacity.  

Prevention through regular oversight visits

23. An important component of preventing torture and other forms of ill-treatment is through the establishment of impartial and effective mechanisms for visits and oversight over places of detention.
 The Special Rapporteur on Torture and other Cruel, Inhuman and Degrading Treatment or Punishment recommends that all states should ratify the Optional Protocol to the Convention against Torture (OPCAT) and establish effective mechanisms to carry out preventive visits to places of detention.

24. OPCAT provides for the establishment of a system of independent regular visits to all places of detention with the aim of preventing torture and other forms of ill-treatment. Such visits may be conducted at the international level by the Sub-Committee on the Prevention of Torture (SPT). At the domestic level, OPCAT calls for the establishment of one of more National Preventive Mechanisms (NPMs).

25. National Preventive Mechanisms must, at minimum be granted the power to:

a. Regularly examine the treatment of persons deprived of their liberty in places of detention with a view to strengthening their protection against torture and other forms of ill-treatment;

b. To make recommendations to the relevant authorities with the aim of improving the treatment and conditions of persons deprived of their liberty, and;

c. Submit proposals and observations concerning existing or draft legislation.

26. South Africa is a signatory to OPCAT, and APT is informed that ratification is considered for the near future. In view of its obligations to prevent torture and ill-treatment, and its likely future obligations in terms of OPCAT, it is worthwhile considering what South Africa already has in place in terms of mechanisms for oversight of prisons/correctional centres.

27. The Independent Judicial Inspectorate of Correctional Services (JICS) has a legislative mandate to facilitate inspections in correctional centres and humane treatment of inmates. The JICS has broad statutory functions and powers to visit and inspect correctional centres, receive inmate complaints and report on treatment of inmates in correctional centres and prison conditions (S 85(2)). In addition, it has oversight over instances of deaths in custody, segregation of inmates for disciplinary purposes. It may also conduct an inquiry into a death. All instances of unauthorised use of force must be report to the JICS.

28. The Judicial Inspectorate may also conduct inspections in response to a complaint, or of their own volition. The Independent Correctional Centre Visitors (ICCVs) conduct regular visits to places of detention to interview inmates in private and record complaints from inmates dissatisfied with the internal complaints procedures.

29. These structures are important as they provide a mechanism for regular visits to prisons, investigations of complaints, and a vehicle for dealing with inmate complaints. 

30. The JICS can also monitor and track trends and concerns over a period of time, and its annual reports and other forms of reporting on prison conditions over the years has been an important avenue for providing a window into the treatment and conditions experienced by inmates in prison, and for raising concerns with the public and with the authorities. In this sense, it has played an important oversight function. Although not completely compliant with OPCAT, this body fulfils a number of OPCAT requirements.

31. Article 23 of the OPCAT provides that States Parties undertake to publish and disseminate the annual reports of the national preventive mechanism. The protocol does not specify the format of these reports or whether they should be reported on separately. There is no provision on confidentiality of the reports, and reports may, subject to the provisions of Article 21(2) include samples of visit reports, observations and recommendations. The NPMs may also have the possibility of publishing reports on each visit, or on complaints, and some NPMs follow this practice.
 The JICS does publish annual reports which contain an overview of its activities and notes its findings. The JICS has from time to time published its findings and recommendations on various thematic issues, for example, its recent report contained an analysis of deaths in correctional centres. However, the JICS does not publish reports on individual complaints or on prison inspections. This would help to increase transparency on both the working methods and findings of the body.

32. Over the years since its establishment, the Judicial Inspectorate has continued to raise concerns about inhumane conditions in treatment, and many instances of abuse of inmates amounting to ill-treatment or torture. 

33. It is a key task of an oversight body to understand what are the true conditions and treatment in detention prevailing in reality. As noted by Mr Jean-Marie Delarue, the Controller of the French National Preventive Mechanisms, the oversight body must be ‘attentive to the effective application of fundamental rights’. He cautioned against oversight bodies being reassured by what rights are contained in the law or by an assurance that detainees are accorded certain rights or treatment. Instead, he said, ‘We are not questioning whether a right or theoretical possibility exists, but whether it is being exercised in practice: When? How often? Under what conditions?’
 While South Africa has a very strong human rights framework in its constitution and Correctional Services Act, it is important that detainees are actually treated in accordance with these provisions.

34. Article 22 of the OPCAT provides that the authorities of the State party must examine the recommendations of the national preventive mechanism and enter into a dialogue with it on possible implementation measures. The JICS does enter into discussion with the Heads of Correctional Centres and submits copes of its reports to the Department and Minister of Correctional Services. As mentioned by the Inspecting Judge in the 2010 Annual Report, the JICS has experienced some concerns with the way their recommendations are, or are not taken up with the Department of Correctional Services, and in some instances, where no response has been received from the DCS. Judge van Zyl has noted:

‘Most notable in this regard is the apparent disregard by the Department of a substantial number of the Inspectorate’s reports, which are seemingly being disposed of with little or no consideration of the issues dealt with or the findings or recommendations made therein. This is exacerbated by the fact that the mandate of the Inspectorate does not give it the power to enforce any of its findings or recommendations’.

35. Although the legislation has been amended so that the JICS now report both to the Portfolio Committee and to the Minister of Correctional Services, the Inspecting Judge has expressed concern that its recommendations are not enforceable.
 This has serious consequences for the prevention of torture and other forms of ill treatment.

36. Though in terms of OPCAT the NPM is not required to have the power to enforce its recommendations, it is important for it to be able to monitor the progress (or otherwise) of its recommendations through the system, so as to be effective in preventing torture and ill-treatment. It is important to look at ways to strengthen the effectiveness of the JICS in this regard.

37. There is a need for the Judicial Inspectorate  or NPM to conduct thematic investigations on enquiries into the treatment and conditions of vulnerable inmates. These include remand detainees, who often suffer the worst conditions and treatment; mentally ill prisoners;  aged and disabled prisoners; and foreigners held in prisons either on suspicion or after having been convicted of crimes, as well as those being held prior to repatriation.

38. Article 18 of the OPCAT provides for the NPM to employ experts with the required capabilities and professional knowledge. NPM members should have professional knowledge in relevant fields, such as human rights, health care or the administration of justice.
 In practice, NPMs may have to rely on external experts to provide this expertise from time to time. Though the Correctional Services Act provides that the Chief Executive Officer of the JICS (no person has yet been appointed to this position) may appoint people with legal, medical penological or other expertise as assistants in an investigation,
 it is rare, if ever, that such a person has been appointed. The appointment of a medical specialist may be of particular importance when conducting an investigation into deaths in custody, medical care and treatment, and especially when investigating the needs and treatment of mentally ill persons.

Conclusion

39. It is important that South Africa domesticate the UNCAT and enact legislation to criminalise torture as soon as possible. This will send a signal of the seriousness within which torture is considered in the country and provide mechanisms for the state to deal with violations.

40. APT recommends that the state should ratify the Optional Protocol to the Convention. While existing oversight mechanisms do exist over prisons, these could be strengthened by the requirements of the OPCAT. In addition, the NPM will have oversight over all other places of detention, including people held in detention in police cells, in court holding facilities, immigration detention facilities, mental health institutions, facilities for the safe care and secure custody of children, old age home and drug rehabilitation centres. 

41. It would be important to draw on the lessons learned from the JICS when developing one or more NPMs for all detention centres in the country. And in particular, to look at ways of strengthening the influence the oversight mechanisms have with the authorities to ensure that recommendations are taken serious concern of and are implemented.

Submitted by Amanda Dissel

Delegate in South Africa

082 417 1407

adissel@cybersmart.co.za
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