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October 2011

Portfolio Committee on Defence & Military Veterans CAPE TOWN

Att: Ms M Bailey

DEPARTMENTAL RESPONSES TO THE WRITTEN SUBMISSION BY ISS, SALC AND CSPRI ON IMPLEMENTATION OF GENEVA CONVENTIONS BILL, 2011

1. The above matter refers.

2. The Department has received the written submissions from the Institute of Security Studies (ISS); Southern African Litigation Center (SALC) and Civil Society Prison Reform Initiative (CSPRI).

3. It is significant to note that these institutions support the Bill in principle. Their written contributions will go a long way in assisting the Department and Parliament in strengthening the Bill in one way or the other. We reiterate that it is noteworthy that their contributions are positive.

4. The Department has considered these written submissions and provides its responses thereto hereunder. In the interests of readability, the layout of the responses has been designed in such a way that the issue/proposal raised by each institution in their written submission is firstly summarised and followed by Departmental response thereto. It is the understanding that the Department will fully explain its responses during 02 November 2011 when it appears before the Committee. The Department will also respond to issues or proposals raised by members of public who will appear on 1 November 2011 for oral presentations. We now propose to deal with issues under separate headings:

INSTITUTUTE OF SECURITY STUDIES (ISS)

5. Military superior officer

(a) Section 5(4) should make reference to both subsections (1) and (3) for the purpose of including "military superior officer".

(b) Departmental response: The wording of subsection (4) does not purport to exclude subsection (3), a "military superior officer" referred to in subsection (3) is the same person referred to in subsection (1). "Military superior officer" referred to in subsection (3) is linked by offence to subsection (1). It must be noted that subsection (4) does not intend to define "military superior officer", but it merely extends the scope of who should be considered as "military superior officer". However, to avoid interpretative problems and to ease reference, we recommend to the PCD to consider revising subsection (4), that reference to "subsection (1)" be replaced by "of this section". (See the copy of the revised Bill attached herewith)

6. Jurisdiction in respect of person and offence

(a) Section 4(3) and (4) provide for a more restrictive scope of application for offences committed in respect of "other breaches" of the Conventions and their additional Protocols, as they need to be committed within the Republic or by a South African citizen outside the Republic. It is suggested that section 4(4) of the Bill should be extended to include breaches committed by non-South African citizen in order to bring a level of consistency with ICC Act.

(b) Departmental response: Subsection (4)'s intention is to differentiate between citizens and non-citizens for the purpose of determining the extent of SA courts' jurisdiction for "other breaches" of the Conventions and their additional Protocols. SA courts are given universal jurisdiction in respect of grave breaches and limited jurisdiction in respect of 'other breaches". You will note that the courts are given universal jurisdiction for SA citizens and limited jurisdiction for non-citizens. The ICC Act does not differentiate between the breaches of Geneva Conventions as is the case with the Geneva Conventions ("grave breaches" and "other breaches"). We are therefore inclined to use the provisions of the Geneva Conventions rather the Rome Statute Act.

SOUTHERN AFRICAN LITIGATION CENTER (SALC): PROF MAX du PLESSIS AND CHRISTOPHER GEVERS

7. Retrospective application of the Bill

(a) It is now incontrovertible that the Geneva Conventions regime (at least in so far as grave breaches are concerned) forms part of customary international law.

Domestication of Geneva Conventions does not create a new law, but reflects customary international law, creating a suitable domestic legislative framework in which to cater for the domestic application, administration and enforcement of the Geneva Conventions. Thus, to limit the Bill to its prospective application would be to ignore customary international law and negate the constitutional recognition and acceptance of international law in SA as affirmed by the Constitutional Court in Basson.

(b) Departmental response: The Bill's objective is to enact and implement the provisions of the Geneva Conventions and their additional Protocol into South African law. The Bill does not purport to recognise any customary international law offence or to deal with customary international law or to prohibit the courts in the Republic from applying customary international law when dealing with war crimes. In any event it would be difficult to decide when exactly an offence was recognised domestically/internationally as an offence under customary international law. Customary international law is the law in the Republic unless it is inconsistent with the Constitution or Act of Parliament. We, however, recommend that a new subsection (4) addressing the applicability of customary international law with regard to the prosecution of war crimes be inserted in section 6. (See the attached revised section 6 of the Bill)

8. Bill silent on its administration.

(a) The Bill is silent on all other aspects and it is unclear how its provisions will be invoked and breaches responded to.

(b) Departmental response: The administration of the Bill is vested in the Department of Defence. The prosecution of members of the Defence Force will be instituted and conducted in terms of the military justice system, while civilians who commit breaches of the Geneva Conventions will be prosecuted by the National Prosecuting Authority. Clause 6(2) of the Bill addresses the concerned raised about the institution of prosecution in South Africa. (See also the definition of "court" in clause 1 of the Bill)

9. Interpretation clause 

(a) It is suggested that section similar to section 2 of the ICC Act be included in the Bill to ensure proper application and interpretation of the Bill.

(b) Departmental response: Department is in agreement with the proposal and would advise the Committee to consider including the clause as suggested. (See revised Bill for the insertion)

10. Elevation of crimes created by the Bill 

(a) Offences created by the Bill must be afforded the status of "national priority offences' as defined in section 17 A of the SAPS Act. The rationale behind the elevation of the status of is that if Convention breaches are considered to be priority offences they would fall within the prosecutorial mandate of the Priority Crimes Litigation Unit within the NPA. It is therefore suggested that schedule of the SAPS Act is amended to include offences referred to in section 4(3) and (4) of the Bill.

(b) Departmental response: The proposal is worthy of consideration. We have crafted a proposal for the consideration of the Committee in this regard. (See the revised Bill)

11. Definition 

(a) It is suggested that definition of "person' be broadened to include both natural and juristic persons expressly.

(b) Departmental response: The Interpretation Act defines the term "person" to include both natural and juristic person. (See section 1 of the Interpretation Act 33 of 1957)

12. Recognition of indirect participation 

(a) The Bill does not include indirect participation as a mode of liability.

(b) Departmental response: aiding, abetting and attempts are part of the South African criminal law; therefore there is no need to provide for these in the statute.

13. Jurisdiction: failure to prevent breaches of the Convention

(a) It is not clear whether the jurisdictional limitation applicable in section 4(3) and (4) fall away when -an offence contemplated in section 5 is committed. Section 4(3) and (4) limit jurisdiction with regard to the location where the offence was committed, the person committing the offence and the classification of the offence.

(b) Departmental response: It must be noted that breach referred to in this section is a "grave breach" which attracts universal jurisdiction. South African courts enjoy universal jurisdiction in respect of "grave breaches".

14. The obligation to exercise jurisdiction

(a) The Geneva Convention explicitly recognises and obliges all states to ensure that perpetrators of the grave breaches are extradited or prosecuted domestically. This obligation is not incorporated in the Bill, it is suggested this obligation be inserted into section 6 of the Bill.

(b) Departmental response: Obligation is incurred by virtue of South Africa being a signatory to the Conventions and their additional Protocols. The Bill provides for the prosecution for the contraventions of the Conventions and therefore does not seek to create additional obligation for the country.

15. Immunity from jurisdiction 

(a) The Bill does not contain any reference to either functional or personal immunity.

(b) Departmental response: The Bill intends to enact the provisions of the Geneva Conventions and their additional Protocols. The proposal that the Bill should make reference to jurisdictional immunity seems to go beyond the scope of the Geneva Conventions and their additional Protocols. There are other laws in the country that deal with issues of immunity, e.g. Diplomatic Immunities and Privileges Act.

CIVIL SOCIETY PRISON REFORM INITIATIVE (CPSRI)

16. Lack of definition of ‘grave breach'

(a) The Bill does not define the term "grave breach.

(b) Departmental response: The Bill is drafted in such a way that it does not conflict with the Geneva Conventions and their additional Protocols. The Conventions do not define "grave breach' nor "other breaches" but merely describe what constitutes a 'grave breach". It is our submission that a description of what constitute a 'grave breach" as indicated in the Bill is sufficient.

17. The Department will be available to fully engage in further deliberations with the Portfolio Committee on Defence and Military Veterans on the content of the responses.

18. We trust that you will find this to be in order.
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