COMMENTS RECEIVED FROM STAKEHOLDERS ON THE SKILLS DEVELOPMENT AMENDMENT BILL [B16-11]
Fourteen submissions were made to the Portfolio Committee after receiving invitations to comment on the Skills Development Amendment Bill, 16 of 2011.  Six (6) bodies made oral presentations during the public hearings which public hearings took place on 8 and 9 November 2011.  

Submissions were received from Wholesale and Retail Sets (W&RSETA); Busa; HWSETA; Cosatu and NUM; Masterbuilders South Africa; Rural Youth Development Foundation SA (RYDFSA); MICT SETA; Quadpara Ass of South Africa (QASA); Paper Manufacturers Ass of South Africa; Professional Educators’ Union (PEU); SACCI; Chemical Industries Education and Training Authority (CHIETA); Services SETA; National Professional Teachers’ Organisation of South Africa (NAPTOSA); and Peter Roos.

The first six organisations listed above made oral presentations.
In general all the commentators supported the Skills Development Amendment Bill and many of them referred to the consultations that took place in NEDLAC and the National Skills Authority during the development of the Bill.  The following concerns were raised by the commentators:
1.
The definition of an employer organisation should be reconsidered to the effect that it does not include the State as employer or any other employer body who is not registered as employer organisation in terms of the Labour Relations Act.  (Clause 1 and Clause 28, Schedule 5, paragraph 1).

2.
The reference to SIC Codes is outdated and the Bill should be to ISIC Codes. (Clause 7, new section 9B(1)).

3.
The Ministerial appointments to the SETA Accounting Authority especially the two so called ministerial appointments should be members without voting rights.  (Clause 9 amendment for section 11(2)(B)(iii)).

4.
The composition of SETAs should not include community representatives or bargaining councils but should rather refer to the disability sector from which members should be appointed.  (Clause 9, amendment to section 11(2)(b)(iii)(cc) and (dd)).

5.
The chairperson is appointed by the Minister and that the chairperson has no voting rights.  (Clause 9, amendment to section 11(3)(a)).

6.
The provisions dealing with conflict of interest that requires a declaration pertaining to partners and spouses and their interest are too broad and should be less intrusive.  (Clause 10, New section 11B(1)).

7.
The CEO that is currently appointed on a permanent contract has no remedy to protect this permanent appointment in terms of this Bill.  (Clause 12, new section 13B).

8.
The need for both the Financial Committee and Remuneration Committee to provide financial statements to the Audit Committee on a quarterly basis is questioned. (Clause 28, Schedule 5, paragraphs 11(2)(c) and 12(2)(c)).

9.
The quorum needed at a meeting is too high.  (Clause 28 Schedule 5, paragraph 15(4)(b)).

10.
The requirement that the chairperson must vacate his or her position after an absence of six (6) months is too long and that this period should be shorter.  (Clause 28, Schedule 5, paragraph 14(5)(a)(ii)).
11.
The frequency of meetings.  The Bill requires the Accounting Authority to meet four times a year and the EXPO committee to meet at least 12 times a year.  The feeling is that this is too excessive and that the number of meetings must be reduced.  (Clause 28 Schedule 5 paragraph 15(1) and 15(2)(a)).
12.
The reference in Annexure 4 to Schedule 6 be corrected to refer to six members representing the employer organisation and the employee organisation and not the five as referred to in the Bill.  (Clause 28, Schedule 5, Annexure 4, paragraph 4(7)(a) and (b)).
13.
The constitution contains operational matters and the constitution must be in line with the Act.
14.
The standard constitution should not be included as part of the Bill.
15.
The concern is that the Minister’s office or the Department may not have enough capacity to deal with all the responsibilities assigned by the Bill to the Minister.
Responses:

2.1
Response to point 1:  The definition of an employer organisation should be reconsidered to the effect that it does not include the State as employer or any other employer body who is not registered as employer organisation in terms of the Labour Relations Act.  (Clause 1 and Clause 28, Schedule 5, paragraph 1).
The principle that the Portfolio Committee must consider is whether the State is an employer that has a meaningful or essential role to play when representing the employer sector within the specific SETA (for example the ETDP, SETA or PSETA).  The issue is not if the levies is paid or obligations as employer is currently complied with.  These are issues that must be managed and corrected by other processes. If it is accepted that the State is an employer, then the problem is that the State is not structured to be an “employer organisation” and therefore it should be defined to be included under the constituency of “employer organisation”.  The employer constituency must include all employers in the sector the SETA is responsible for.  It must therefore include the State as employer and also the smaller employer organisations that do not have the recognition in terms of the Labour Relations Act, 1995 (Act 66 of 1995) (LRA).  The LRA is based on the principle that negotiations are conducted with these organisations that have sufficient representation of employers in the bargaining issue.  It excludes the small employer organisations out of this power play in negotiations.    The principle that is applicable to be eligible is that the employer organisation (irrespective of its size) is an employer organisation in the sector.
2.2
The reference to SIC Codes is outdated and the Bill should be to ISIC Codes. (Clause 7, new section 9B(1)).
SIC Codes are currently used by the Minister to determine the sector within which the respective SETA must function.  The introduction of the ISIC Codes would mean that the current SETA landscape must be reconsidered and changed after SETA were established in April this year.  This would be very disruptive to the service delivering of all the SETAs.  There is no research done to justify the usage of the ISIC Code as proposed by Services SETA (in its written comments) as the better option rather than the current system of the SIC Codes that is used currently by the Minister.  The usage of the SIC Codes to determine the establishment of the SETA was not challenged by any SETA yet and the introduction of the SIC Codes as the principle to determine the part of the SETA to be incorporated into another SETA was supported by all other commentators to the Bill.

2.3
The Ministerial appointments to the SETA Accounting Authority especially the two so called ministerial appointments should be members without voting rights.  (Clause 9 amendment for section 11(2)(B)(iii)).
The fact of the matter is that the Minister appoints all members of the Accounting Authority.  It seems that the suggestion of BUSA is to say that the members nominated by the Employee Organisations and Labour Organisations must have voting rights and the other three members must not have voting rights.  We agree that the chairperson do not have voting rights because the Chairperson must be independent.  The other two members are full members of the Accounting Authority and must enjoy the same rights and privileges as any other member.  There is in our view no reason why the two other members who are nominated by the four constituencies referred to in section 11(2)(b)(iii) and after consultation with the NSA before they are appointed by the Minister must be without voting rights.  The appointment of these 2 members are subjected to the same criteria for appointment (contemplated in the amended section 11(4) (Clause 9)) as any of the other voted members.  This proposal was thoroughly debated in NEDLAC and even though it was the only disputed area of the Bill, the labour organisations supported the Minister that these two members must have voting rights.  If the voting rights is a prerogative of the employer and labour constituency members, then the SETA will most probably have equality of votes in most of the decisions when voting is required as the six employer members will vote as a collective and the 6 labour members will oppose that vote as a collective as well.
2.4
The composition of SETAs should not include community representatives or bargaining councils but should rather refer to the disability sector from which members should be appointed.  (Clause 9, amendment to section 11(2)(b)(iii)(cc) and (dd)).
It was widely accepted by all role-players that the two members contemplated in the new section 11(2)(a)(iii), must include the nominations received from bargaining councils and organisations in a community.  The disability sector is part of the requirements that the membership as a whole must achieve representation of disadvantaged persons or committees.  This criteria makes it compulsory that all constituencies must nominate persons that are disadvantage and includes disabled persons to represents the employer and labour constituencies as well.
2.5
Response to point 5: The chairperson is appointed by the Minister and that the chairperson has no voting rights. (Clause 9, amendment to section 11(3)(a)).
The commentators have different opinions on the chairperson.  Some requires that the chairperson has no voting rights and others require that the chairperson has voting rights.  The view of the Department is that the Minister intended to provide a chairperson who is independent.  The interest of the chairperson is to manage meetings in an effective and efficient manner and to ensure that the best interest of the SETA is adhered to in the deliberations.  This objective can only be achieved if the chairperson is not linked to any constituency referred to in the composition of a SETA and by the nominations by or elections made from these constituencies.  Some of the commentators required that the Minister may only appoint a chairperson after consultation with the National Skill Authority.  This issue was thoroughly debated in NEDLAC with organised labour and organised employers and it was agreed that the independency that is required by a chairperson without voting rights will be prejudice if the constituencies in the National Skills Authority are consulted in the process as they represent similar constituencies than those represented in the respective SETA.  A further concern was that the Minister should not appoint the chairperson as the chairperson is part of the constituencies and should be elected by the members.  This position is not supported by the principal that the chairperson must be independent and which was agreed to by all the role-players in NEDLAC.  The Department is of the view that the provision in the Bill that deal with the appointment of a chairperson and the fact that the chairperson has no voting rights should be retained as is.  The alleged ambiguous that the chairperson has no voting rights but may cast the deciding vote in the case of an equality of votes is in our view not a problem as this is a mechanism to avoid an equality of votes in a SETA whenever a vote is required.  This casting vote of a deciding is in the best interest of a SETA and should be the exception rather than the rule.
2.6
Response to point 6:  The provisions dealing with conflict of interest that requires a declaration pertaining to partners and spouses and their interest are too broad and should be less intrusive.  (Clause 10, New section 11B(1)).

It is our view that a declaration is required from the member on the conflict of interest the business may have to partners and spouses.  This declaration is justified as the business between a SETA and the spouse or partner will indirectly favour the member.  This principle require that the member declare the interest of spouses and partners, is excepted by the Portfolio Committee to be justified (see in the other two Bills that served before it this year).

2.7
Response to point 7: The CEO that is currently appointed on a permanent contract has no remedy to protect this permanent appointment in terms of this Bill.  (Clause 12, new section 13B).
Any legislative provision is interpreted not to be retrospective in nature and can only be enforced when future decisions are taken.  Furthermore, labour rights contained in a lawful contract of employment is protected by labour law.  A CEO with a valid permanent contract will retain all rights and privileges containing to that employment as protected by labour law but if the post become vacant in future, the new CEO can only be appointed for a term that is equal to the term of office of the Accounting Authority of a SETA.
2.8
Response to point 8: The need for both the Financial Committee and Remuneration Committee to provide financial statements to the Audit Committee on a quarterly basis is questioned. (Clause 28, Schedule 5, paragraphs 11(2)(c) and 12(2)(c)).
Both the Financial Committee and the Remuneration Committee are responsible to manage finances of the SETA.  The need to ensure that all relevant financial information and financial statements are forwarded to the Audit Committee is a sound business practice and should be supported.  The financial statements that are required to be forwarded by the respective committee will only relates to those financial statements that are relevant to the functions of that respective committee and these statements are therefore not necessary the same documents.

2.9
Response to point 9:  The quorum needed at a meeting is too high.  (Clause 28 Schedule 5, paragraph 15(4)(b)).
The Schedule 5, paragraph 15(4)(b) requires that the meeting will achieve the quorum if 50% of members plus one member is present at the meeting.  It further provides the requirement that the members present must consist of 50% of employer members and 50% of labour members which means that seven members must be present at the meeting of which at least three must come from the employer constituency and three of the labour constituency. The seventh member can be a member of any of the three constituencies referred to in section 11(2)(b).  The requirement of 50% attendance plus one is a reasonable requirement and accepted widely as the quorum for meetings.  The request is to leave the Bill as is on this matter.
2.10
Response to point 10:  The requirement that the chairperson must vacate his or her position after an absence of six (6) months is too long and that this period should be shorter.  (Clause 28, Schedule 5, paragraph 14(5)(a)(ii)).

The reason for the six months period is that if the chairperson becomes seriously ill, this period provides a reasonable recovery period.  It is at most 2 meetings of the Accounting Authority that the chairperson will miss which period is reasonable and will not seriously undermine the effectiveness of the SETA.
2.11
Response to point 11: The frequency of meetings.  The Bill requires the Accounting Authority to meet four times a year and the EXPO committee to meet at least 12 times a year.  The feeling is that this is too excessive and that the number of meetings must be reduced.  (Clause 28 Schedule 5 paragraph 15(1) and 15(2)(a)).
The frequency of the meetings to the Accounting Authority and the executive committee attempts to ensure that the monitoring and oversight functions of the Accounting Authority are attended to.  These frequent meetings provide sufficient oversight and monitoring opportunity to address problems in the implementation of decisions by the CEO and staff to ensure proper delivery of the SETAs functions.  It was one of the major concerns in the past that the Accounting Authority did not perform the monitoring and oversight function to implement strategic or other financial decisions of the SETA and merely left it to the CEO of the SETA to manage the implementation.  The need to balance oversight and monitoring by the government structures must be weighted against interference with management by the CEO and staff.  Clearly members of the Accounting Authority need not be at a SETA on a day to day basis but must monitor the effective implementation on a regular basis.  The Department do concede that the twelve meetings of the executive committee may be excessive and it is proposed to the Portfolio Committee that the EXCO to meet twice every quarter or not less than six meetings per year.  
2.12
Response to point 12:  The reference in Annexure 4 to Schedule 6 be corrected to refer to six members representing the employer organisation and the employee organisation and not the five as referred to in the Bill.  (Clause 28, Schedule 5, Annexure 4, paragraph 4(7)(a) and (b)).
These references to “five members” are clearly a mistake and must be corrected.  The proposal to amend these paragraphs to read “six members” is supported.
2.13
Response to point 13:  The constitution contains operational matters and the constitution must be in line with the Act.
Unfortunately BUSA did not indicate where these matters are contained in the constitution.  In considering the consistency of the Schedule to the Bill it was noted that Schedule 4 par 3(1)(c) is a repetition of paragraph 3(1)(b)(dd).  It is proposed that the Portfolio Committee consider to delete paragraph 3(1)(3) of Annexure 4 to Schedule 5.  It is our view that the constitution is consistent with the amendments to the Act and all aspects contained in the constitution adds value to it.
2.14
Response to point 14:  The standard constitution should not be included as part of the Bill.
The inclusion of the standard constitution as an annexure to the Bill is needed to ensure that the uniform approach to the constitution for all SETAs is achieved.  Before this Bill come to Parliament (with the inclusion of the constitution), the risk of court challenges became rive when a “standard constitution” was implemented.  We had to defend this “standard constitution” in courts with huge cost to the Department.  The court cases could be settled due to the Bill which included the constitution of all SETAs.  If the constitution is prescribed by Regulation, the risk of court challenges will be bigger than when the constitution is part of the Act.  The reason for this risk is that the SETA may of the view that the Regulations are not authorised by the enabling legislation.  This means that the Minister acted outside the powers given by the Act.  The risk of a challenge in court if the standard constitution is part of the Skills Development Act is minimal.  Furthermore, the Bill provides flexibility to allow deviations by the Minister to the constitution on the grounds stipulated in the new section 13(4) (Clause 11).  The approach in the Bill (to give the flexibility if a good reason exist) does not mean that the uniform approach to the constitution is compromised.
Lastly, it is a fact that constitutions are not amended often and if there is a longer process required to amend the Act if an amendment to the constitution is needed in future, this process is must cheaper and less time consuming than running a series of court cases as were the case with the SSETA during April this year.

2.15
Response to point 15: The concern is that the Minister’s office or the Department may not have enough capacity to deal with all the responsibilities assigned by the Bill to the Minister.
This is often a concern raised by role-players when legislation is brought to parliament for amendments or enactment.  It is accepted that all the “functions and responsibilities” that the Bill placed on the Minister through these amendments were performed by the Department during the composition of all the SETAs during April 2011.  The Department had the necessary capacity to deliver on the obligation that are now prescribed in this Bill and will be able to repeat it in five year time from 1 April 2011.  It is further accepted by all role-players in NEDLAC and NSA that the Minister must take responsibility to ensure delivering of quality skills development through the SETAs and this Bill is supported by all the role-players.
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