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Submission on the Implementation of the Geneva Conventions Bill [B10-2011] 
Submitted to the Portfolio Committee on Defence and Military Veterans 
C/O Mandy Balie, Committee Secretary
(mbalie@parliament.gov.za) 
by the

Institute for Security Studies
Arms Management Programme

(Noel Stott: nstott@issafrica.org)          

29 August 2011


Introductory Remarks:

The Arms Management Programme of the Institute for Security Studies (ISS) commends the Portfolio Committee on Defence and Military Veterans for inviting interested persons and stakeholders, to submit written comments on the Implementation of the Geneva Conventions Bill [B10-2011], which seeks to:

1. Enact the Geneva Conventions and their Additional Protocols to the Convention 

2. Provide for measures in prevention and punishment of any breaches of this Convention and its Additional Protocols.

The Arms Management Programme has a number of concerns with the present draft, which we would like to highlight and which we hope will be considered in light of our common duty to uphold the democratic values and fundamental human rights contained in South 

Africa’s constitution and our obligations under international law:

1. Section 5: Failure to prevent breaches of the Geneva Conventions


Section 5(4) notes that for the purposes of s5(1), a "military superior officer" should include a person acting as a military superior officer or a person in a superior position, including a civilian position.  However, we would submit that for legal clarity, s5(4) should be amended to make reference to both s5(1) and s5(3), as the term "military superior officer" is used in both of those sections.  Section 5(4) should therefore read "for the purposes of subsection (1) and subsection (3), a "military superior officer" includes...".
2.  Section 4: Breach of the Conventions and penalties


Section 4(1), which deals with grave breaches of the Conventions and the First 
Protocol, provides that any person, whether within or outside the Republic, who 
commits a grave breach is guilty of an offence.  Section 4(3) and section 4(4) provide 
for a more restrictive scope of application for offences committed in respect of 
"other breaches" of the Conventions and their two Protocols, as they need to be 
committed within the Republic or by a South African citizen outside of the Republic.

Considering the provisions of South Africa’s Implementation of the Rome Statute of the International Criminal Court Act 27 of 2002 (ICC Act), we strongly suggest that s4(4) of the Geneva Conventions Bill should be extended to include breaches committed by a non-South African citizen in order to bring a level of consistency between the two Acts.

Section 4(3) of the ICC Act covers criminal offences committed outside the Republic by a South African citizen, but also by a person ordinarily resident in South Africa, by a person who is present in South Africa after committing the crime, or by a person who commits a crime against a South African citizen or a person ordinarily resident in South Africa.  In other words, in terms of the ICC Act, the jurisdiction of a South African court will be triggered when a person commits an ICC crime within South Africa, and also when a person commits such a crime outside the territory of the Republic and is a South African citizen or ordinary resident in South Africa, or where that person, after the commission of the crime, is present in the territory of the Republic; or that person has committed the said crime against a South African citizen or against a person who is ordinarily resident in the Republic.  When a person commits such a crime outside the territory of the Republic in these circumstances, the Act deems that crime to have been committed in the territory of the Republic.

The crimes listed in the ICC Act are not limited to grave breaches but include "other breaches" of the Geneva Conventions and their Protocols (see s8(2)(e) of Rome Statute, included in Part 3 of Schedule 1 to the ICC Act).  Therefore South African law already criminalises "other breaches" committed outside South Africa by a non-South African citizen, and goes beyond the limit provided for under s4(4) of the Geneva Conventions Bill.
Thus in summary: For the sake of consistency under South African law, s4(4) of the Geneva Conventions Bill should be amended to either read "any person who outside the Republic...", which would bring the scope of "other breaches" in line with that of grave breaches, or at least to reflect the wording of s4(3) of the ICC Act in order to ensure that the Geneva Conventions Bill is in line with South Africa’s ICC Act.

The Arms Management Programme of the Institute for Security Studies is fully supportive of South Africa's quest to enact the Geneva Convention's provisions into domestic law and to therefore regulate the conduct of armed conflict.

We wish Committee members well in their deliberations.
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