2

COMPARATIVE TABLE OF PENALTIES AND PROPORTIONALITY OF SENTENCES 
IN TRAFFICKING IN PERSONS LEGISLATION
1.	The Portfolio Committee requested a comparative study of trafficking in persons offences and the relevant penalties as well as an indication of the proportionality of the sentences (fines vis-a-vis prison sentences), which is discussed in paragraph 4 below.  This document should be read in conjunction with the document furnished to the Committee by the NPA, also containing a comparative study of penalties for trafficking-related offences in other jurisdictions as well as penalties for other serious offences in the Republic.
RSA 
Prevention and Combating of Trafficking in Persons Bill, 2010
Kenya
Counter-Trafficking in Persons Act 2010
Mozambique
Law No. 6/2008
Zambia
Anti-Human Trafficking Act, 2008
Egypt
Law No. (64) of 2010 regarding Combating Human Trafficking
Nigeria
Trafficking in Persons (Prohibition) Law Enforcement and Administration Act, 2003
India
Immoral Traffick (Prevention) Act, 1956
Clause 4(1):
Trafficking in persons
Penalty: Subject to the minimum sentencing legislation, fine not exceeding R100 million or imprisonment, including life imprisonment or imprisonment without the option of a fine or both.
Section 3(5):
Trafficking in persons
Penalty: Fine not less than five million shillings (±R419 500) or imprisonment not less than 15 years or both.  Upon subsequent conviction, life imprisonment.
Article 10:
Trafficking in persons
Penalty: Imprisonment of 16 – 20 years.

Article 13:
Trafficking in persons in order to remove or sell the victim’s organs
Penalty: Imprisonment of 16-20 years.
Section 3:
Trafficking in persons
Penalty: Imprisonment from 20 years –life, depending on certain circumstances.
Article 5:
Trafficking in Persons
Penalty: Fine of 50 000 - 200 000 pounds (±R 36 000 – R 144 000) or fine equal to the value of the benefit gained, whichever is greater, or aggravated imprisonment. (It is suspected that it is imprisonment with hard labour)

Article (6):
Trafficking in persons under certain circumstances
Penalty: Fine of 100 000 – 500 000 pounds (±R 72 000 – R 360 000) or life imprisonment.
Sections 11, 12, 13
Trafficking of persons under the age of 18
Penalty: Imprisonment of 10 years, without option of fine – life imprisonment.

Sections 22, 23 and 28
Trafficking in persons under certain circumstances
Penalty: Fine not exceeding N100 000 (±R1, 9 million) or imprisonment of five years or both.
Penalty if offence committed by director, manager, secretary of body corporate:  Fine of N200 000 (±R 3,8 million) or imprisonment of 3 years or both.
Penalty where body corporate is convicted of offence: N2 million (±R 38 million).
Section 5A:
Trafficking in persons
Penalty: Imprisonment of not less than seven years. Second or subsequent conviction, life imprisonment.
Clause 4(2):
Adoption of child or forced marriage for purpose of exploitation
Penalty: Fine not exceeding R 100 million or imprisonment, including life imprisonment or imprisonment without the option of a file or both.
Section 4(1):
Adoption or fostering of child for purpose of trafficking in persons
Penalty: Fine not less than 10 million shillings (±R 839 000) or imprisonment of not less than 15 years or both.  Upon subsequent conviction, life imprisonment.
Article 11:
Trafficking in persons in order to obtain money, profit, or any other advantage, or marriage in order to acquire, buy, offer, sell or exchange a person for involvement in pornography, sexual exploitation, forced labour, slavery, involuntary work or debt servicing
Penalty: Imprisonment of 12 – 16 years.

Article 12:
Adoption for exploitation
Penalty: Imprisonment of 16 – 20 years.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Clause 5:
Debt bondage
Penalty: Fine not exceeding R 50 million or imprisonment not exceeding 15 years or both. 
Not a specific offence.
Article 11:
Trafficking in persons in order to obtain money, profit, or any other advantage, or marriage in order to acquire, buy, offer, sell or exchange a person for involvement in pornography, sexual exploitation, forced labour, slavery, involuntary work or debt servicing
Penalty: Imprisonment of 12 – 16 years.

Article 12:
Adoption for prostitution, sexual exploitation, forced labour, slavery, involuntary work or debt servicing
Penalty: Imprisonment of 16 – 20 years.
Section 4:
Debt bondage
Penalty: Imprisonment of 15 – 24 years.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Clause 6:
Possession, destruction, confiscation, concealment of or tampering with documents
Penalty: Fine not exceeding R 30 million or imprisonment not exceeding 10 years or both.
Section 8:
Confiscation, concealment, alteration, destruction of identification or travel documents
Penalty: Fine not less than 10 million shillings (±R 839 000) or imprisonment of not less than 10 years or both.  Upon subsequent conviction, imprisonment of not less than 10 years without option of a fine.
Article 16:
Confiscation, hiding or destruction of passport, other travel documents
Penalty: Imprisonment of two - eight years.
Section 5:
Destruction, confiscation, possession and concealment of identity and other travel documents
Penalty: Imprisonment of 15 – 25 years.
Possibly article (8):
Concealment of perpetrators, objects, funds derived from crimes under this Act, dealing therein or concealing traces of the crime or its instrumentalities
Penalty: Imprisonment (not specified).
Not a specific offence.
Not a specific offence.
Clause 7:
Using services of victim of trafficking
Penalty: Fine not exceeding R 50 million or imprisonment not exceeding 15 years or both.
Not a specific offence.
Article 17:
Using the services of a person who is subject to involuntary work, forced labour or slavery
Penalty: Imprisonment of eight – 12 years.
Section 6:
Using the services of a victim
Penalty: Imprisonment of 10 – 25 years.
Not a specific offence.
Section 15:
Procurement, using or offering a person for prostitution and other acts
Penalty: Imprisonment of 14 years without option of a fine.
Possibly section 5C:
Visiting a brothel or found in a brothel for the purpose of sexual exploitation of a victim of trafficking
Penalty: First conviction – fine of 20 000 rupees (±R 120 000) or imprisonment not exceeding three months or both.  Second or subsequent conviction – fine of 50 000 rupees (±R 298 000) and imprisonment not exceeding six months.
Clause 8(1):
Conduct facilitating trafficking in persons
(Leasing of premises, advertising, financing, controlling or organising)
Penalty: Fine not exceeding R 30 million or imprisonment not exceeding 10 years or both
Section 3(6):
Financing, controlling, aiding or abetting 
Penalty:  Fine not less than 30 million shillings (±R 2 517 000) or imprisonment not less than 30 years or both.  Upon subsequent conviction, life imprisonment.

Section 5:
Promoting trafficking in persons
Penalty:  Fine not less than 20 million shillings (±R 1 678 000) or imprisonment not less than 20 years.  Upon subsequent conviction, life imprisonment.
Article 14:
Leasing of premises for the promotion of trafficking in persons
Penalty: Imprisonment of eight – 12 years.

Article 15:
Advertisement, printing, transmitting or distribution of material that promotes trafficking
Penalty:  Imprisonment of two – eight years.
Section 7:
Conduct facilitating trafficking in persons
Penalty:
Same penalty as if person has been convicted of the offence.

Section 11:
Aiding and abetting the commission of an offence under the Act
Penalty: Same penalty as if person has been convicted of the offence.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Clause 8(3):
Failure of internet service provider to report information
Penalty: Fine not exceeding R 15 million or imprisonment not exceeding five years or both
Not a specific offence.
Not a specific offence.
Section 8:
Failure of internet service provider to report
Penalty: Fine not exceeding 300 000 penalty units or imprisonment not exceeding three years or both.  Zambian Fines and Fees Act, 1994, sets out the calculation of a penalty unit, which is 180 kwacha’s (±R 290).
Not a specific offence.
Not a specific offence.
Not a specific offence.
Clause 9(1):
Liability of carrier (knowingly transporting a victim of trafficking)
Penalty: Fine not exceeding R 15 million or imprisonment not exceeding five years or both.
Not a specific offence.
Not a specific offence.
Possibly section 7:
Facilitating trafficking in persons, which include transportation
Penalty:  Same penalty as if person has been convicted of the offence.
Not a specific offence.
Section 29:
Commercial carrier who knowingly carries any person in contravention of this Act
Penalty: Fine of N2 million (±R 38 million) or imprisonment of two years.
Not a specific offence.
Clause 9(3):
Failure of carrier to report a victim of trafficking
Penalty: Fine not exceeding R 3 million or imprisonment not exceeding one year or both.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Clause 10:
Involvement in offences under Chapter 2 (Attempt, incitement of other person to commit, conspiracy to commit offence under Chapter 2)
Penalty: The penalty for the offence in question.
Not a specific offence.
Not a specific offence.
Section 12:
Attempting to commit an offence under this Act
Penalty: Imprisonment of 10 – 20 years.
Article (10):
Inducement of another to commit a crime under this Act
Penalty: Imprisonment (not specified).
Section 27:
Attempt to commit offence under this Act
Penalty: Fine of N50 000 (±R943 000) or imprisonment of 12 months or both.
Section 5B:
Attempt or aiding and abetting trafficking in persons
Penalty: Same penalty as if person has committed trafficking in persons.
Clauses 15 and 16:
Reporting of victims of trafficking to the South African Police Service
Penalty: Fine not exceeding R 3 million or imprisonment not exceeding one year or both.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Article (12):
Failure to report offences under this Act
Penalty: Fine of 10 000 – 20 000 pounds (±R 7 200 – R 14 400) or imprisonment not less than six months.  If offender was public official, maximum imprisonment is five years.
Not a specific offence.
Not a specific offence.
Clause 20:
Unauthorised access and disclosure of information
Penalty: Fine not exceeding R 3 million or imprisonment not exceeding one year or both.
Not a specific offence.
Not a specific offence.
Not a specific offence.
Article (9):
Disclosure of the identity of a victim
Penalty: Imprisonment (not specified).
Not a specific offence.
Not a specific offence.

2.	SUMMARY OF COMPARISON IN TABLE ABOVE
2.1	Clause 4(1):  Trafficking in persons:
(a)	Suggested penalty in Bill:  Fine not exceeding R 100 million or up to life imprisonment; subject to minimum 	sentencing legislation or both.
(b)	Penalties of other countries in table: Fines ranging from ±R 36 000 - ± R 38 million (for juristic persons) and 	imprisonment ranging from three years to life. 
(c)	Countries in NPA document:  Fines ranging from unspecified to R 45 million and imprisonment ranging from three 	years to life and in certain instances, the death sentence.  (The NPA focused only on the offence of trafficking and 	not on the other offences in the Bill.)

2.2	Clause 4(2): Adoption and forced marriage
(a)	Suggested penalty in Bill:  Fine not exceeding R 100 million or up to life imprisonment or both.
(b)	Penalties of other countries in table: ±R840 000 and imprisonment of not less than 12 years and not more than 20 	years.

2.3	Clause 5: Debt bondage
(a)	Suggested penalty in Bill:  Fine not exceeding R 50 million or imprisonment not exceeding 15 years.
(b)	Penalties of other countries in table:  Imprisonment of 12 to 24 years, no fines.

2.4	Clause 6: Possession, destruction, confiscation, concealment of or tampering with documents
(a)	Suggested penalty in Bill: A fine not exceeding R 30 million or imprisonment not exceeding 10 years.
(b)	Penalties of other countries in table:  A fine of ±R840 000 and imprisonment of 2 years to life (for a subsequent 	conviction).

2.5	Clause 7: Using the services of a victim of trafficking
(a)	Suggested penalty in Bill:  A fine not exceeding R 50 million or imprisonment not exceeding 15 years.
(b)	Penalties of other countries in table:  A fine of ±R 120 000 – 	±R 300 000 and imprisonment ranging from 3 months 	to 25 years.

2.6	Clause 8(1): Conduct facilitating trafficking in persons
(a)	Suggested penalty in Bill:  A fine not exceeding R 30 million or imprisonment not exceeding 10 years.
(b)	Penalties of other countries in table:  A fine ranging from ±R 1, 7 million - ±R 2, 5 million or imprisonment ranging 	from 2 – 30 years.  Some countries provide for the same penalty as if the person has been convicted of the actual 	offence.

2.7	Clause 8(3): Failure of internet service provider to report
(a)	Suggested penalty in Bill:  A fine not exceeding R 15 million or imprisonment not exceeding 5 years.
(b)	Penalties of other countries in table:  A fine of certain amount of penalty units and imprisonment up to three years.

2.8	Clause 9(1): Liability of carrier which knowingly transport a victim of trafficking
(a)	Suggested penalty in Bill:  A fine not exceeding R 15 million or imprisonment not exceeding 5 years.
(b)	Penalties of other countries in table:  A fine of ±R 38 million and imprisonment of two years.

2.9	Clause 9(3): Failure of carrier to report suspected victim of trafficking
(a)	Suggested penalty in Bill:  A fine not exceeding R 3 million or imprisonment not exceeding one year.
(b)	Penalties of other countries in table:  No corresponding offence.

2.10	Clause 10:  Involvement in trafficking in persons
(a)	Suggested penalty in Bill:  The penalty for the offence in question.
(b)	Penalties of other countries in table:  A fine of ±R 943 000 and imprisonment ranging from 12 months – 20 years.  	Some countries have not specified terms of imprisonment and others have the same penalty as if the person has 	been convicted of the offence in question.

2.11	Clauses 15 and 16:  Reporting of victims of trafficking
(a)	Suggested penalty in Bill:  A fine not exceeding R 3 million or imprisonment not exceeding one year.
(b)	Penalties of other countries in table:  A fine ranging from ±R 7 200 - ±R 14 400 or imprisonment ranging from 6 	months to 5 years.

2.12	Clause 20:  Unauthorised access and disclosure of information
(a)	Suggested penalty in Bill:  A fine not exceeding R 3 million or imprisonment not exceeding one year.
(b)	Penalties of other countries in table:  No specified imprisonment.

3.	FURTHER COMPARISON OF PENALTY PROVISIONS IN BILL
The table below is comparison of the penalty provisions in the Bill from another angle:

Current prison term in bill
Current fine in Bill
For what offence
Comments
1 year
R3 million
1.  Unauthorised disclosure of information (clause 20)


2.  Failure to report victims of trafficking (children and adults) (clauses 15 and 16).










3.  Failure of carrier to report suspicion of victim of trafficking (clause 9(3))
1.  Section 22 of the Witness Protection Act provides for a fine or 30 years’ imprisonment for a similar offence.

2.  In terms of section 54 of the Criminal Law (Sexual Offences) Act a person who fails to report knowledge of a sexual offence against a child or mentally disabled person can be sentenced to a fine or 5 years’ imprisonment.  In terms of section 110, read with section 305, of the Children’s Act, a person who fails to report knowledge or suspicion of abuse of a child can be sentenced to a fine or up to 10 years’ imprisonment.  The question is raised whether the Bill should not be more in line with existing law for similar offences and whether the prison sentence should not be 5 years.

3.  Section 8 of POCA provides that a person who carries on a business and who fails to report about proceeds of unlawful activities, etc (eg a bank) can get a fine or a prison term for up to 15 years.  In terms of section 54 of the Criminal Law (Sexual Offences) Act a person who fails to report knowledge of a sexual offence against a child or mentally disabled person can be sentenced to a fine or 5 years’ imprisonment.  In terms of section 110, read with section 305, of the Children’s Act, a person who fails to report knowledge or suspicion of abuse of a child can be sentenced to a fine or up to 10 years’ imprisonment.  The question is raised whether the Bill should not be more in line with existing law for similar offences and whether the prison sentence should not be 5 years.
5 years
R15 million
1.  Carrier knowingly transports victim of trafficking (clause 9(1))  


2.  Failure of Internet service provider to report (clause 8(3))
The question arises whether the prison sentence of 5 years is adequate, if mere failure to report is 5 years in other legislation?

2.  In terms of section 54 of the Criminal Law (Sexual Offences) Act a person who fails to report knowledge of a sexual offence against a child or mentally disabled person can be sentenced to a fine or 5 years’ imprisonment.  In terms of section 110, read with section 305, of the Children’s Act, a person who fails to report knowledge or suspicion of abuse of a child can be sentenced to a fine or up to 10 years’ imprisonment.
10 years
R30 million
1.  Conduct facilitating trafficking eg leasing premises (clause 8(1))









2.  Tampering with travel documents (clause 6)
1.  In terms of section 10 of the 1957 Sexual Offence Act a person who procures a female for prostitution purposes and in terms of section 12 a person who detains a female in a brothel against her will, can get a prison sentence of up to 7 years.  No fine is set.  In terms of section 2 a person who keeps a brothel, including a person who hires out premises for such purposes, can be sentenced to a fine not exceeding R6 000 or 3 years’ imprisonment.


15 years
R50 million
1.  Using service of victims of trafficking (clause 7)

2.  Debt bondage (clause 5) 
1.  The question is raised whether the fine should not be R45 million if 1 year equals R3 million. 

2.  The question is raised whether the fine should not be R45 million if 1 year equals R3 million.
Life imprisonment (on the assumption that it is 30 years)
R100 million 
1.  Trafficking in persons (clause 4(1)) (subject to minimum sentencing regime)

2.  Forced marriage and adoption for purposes of trafficking (clause 4(2)) (not subject to minimum sentencing regime)
1.  The question is raised whether the fine should not be R90 million if 1 year equals R3 million.  


2.  The question is raised whether the fine should not be R90 million if 1 year equals R3 million.


4.	DISCUSSION 
4.1	When the penalties suggested in the Bill are compared to the penalties of the countries reflected in the table in paragraph 1 above and the NPA document, the differences in the penalties (fines and terms of imprisonment) seem to indicate that there are no coherent or useful criteria to assist.  As far as the fines are concerned, it would appear as if the fines in the Bill as suggested by the NPA are generally substantially more than in the other countries.  The terms of imprisonment in the Bill (which are the same as in the introduced Bill), however, appear to be more in line with the terms of imprisonment set in other jurisdictions.  It should, however, be noted that the prison sentences in some jurisdictions are stated as minimum periods, whereas the penalty provisions in the Bill are maximum amounts and time periods.  

4.2	The Bill as introduced, only contains one penalty provision where a specific amount (R1 million) is determined as a maximum fine, that is in respect of clause 9 relating to carriers which bring victims of trafficking into, or remove victims of trafficking from, South Africa.  This fine is linked to a term of imprisonment not exceeding five years.  The reason for this is to empower the courts to impose heavy fines on carriers, which could be juristic persons with considerable financial means.  The other offences in the introduced Bill set maximum imprisonment terms coupled to unspecified fines.  The High Courts can impose any fine they deem appropriate in the circumstances while the Regional Courts can, in terms of section 92(1) of the Magistrates’ Courts Act, 1944, only impose a prison sentence up to 15 years or a fine not exceeding the amount determined from time to time by the Minister by notice in the Gazette, namely R300 000, unless the statute in question specifically gives the lower courts jurisdiction to impose sentences beyond their general criminal jurisdiction.  (District Courts can only impose a prison sentence up to 3 years or a fine not exceeding the amount determined from time to time by the Minister by notice in the Gazette, namely R60 000, but it is assumed that virtually all trafficking-related offences will be tried either in the High Courts or the Regional Courts).  Despite this limited criminal jurisdiction of Regional Courts, honourable members are reminded that, in terms of section 51 of the Criminal Law Amendment Act, 1997 (the minimum sentencing legislation), Regional Courts must impose minimum sentences for the offences set out in that Act, unless “substantial and compelling circumstances exist which justify the imposition of a lesser offence than the sentence prescribed in” the Act.  Regional Courts can therefore only go beyond their normal jurisdictional limits in the case of prison terms.       

4.3	The Adjustment of Fines Act, 1991, read with section 92 of the Magistrates’ Courts Act, 1944, is used to determine the ratio between fines and prison sentences in magistrates’ courts (District Courts) where a statute does not determine a specific maximum fine.  At present the ratio is:  1 year equals R20 000;  hence the district courts’ criminal jurisdiction being R60 000 or 3 years imprisonment and the Regional Courts’ criminal jurisdiction being R300 000 or 15 years’ imprisonment.   It should however be mentioned that these amounts were last adjusted in October 1998.  Using the CPI R60 000 (3 years’ imprisonment) in today’s terms would amount to approximately R116 500 which could for the sake of convenience be rounded off to R120 000, meaning the ratio for 1 year’s imprisonment would equal approximately R40 000.  The amount of R300 000 in the case of Regional Courts would in today’s terms be approximately R582 480, rounded off to R600 000.  Although the Adjustment of Fines Act, 1991, is intended for use in the District Courts, the current ratio could be used as a yardstick for purposes of this discussion.  The maximum fines in the Bill suggested by the NPA reflect an increase of 7500% in respect of the fines of R 15 million and R 30 million and 8333% in respect of the fine of R 50 million, benchmarked against the ratio in terms of the Adjustment of Fines Act.  

4.4	The NPA motivates that the maximum fines proposed by it in the Bill should give guidance to the courts on the gravity of matters being dealt with, as was done in POCA and the other Acts referred to in the attached document submitted by the NPA.  The NPA further argues that trafficking in persons is closely linked to organised crime and fines should be of such a nature that they will deter the “kingpins” involved in organised crime, who invariably have substantial financial resources.  The United Nations Convention against Transnational Organised Crime (the Convention), to which the Protocol to Prevent, Suppress and Punish Trafficking in Persons is supplementary, provides in article 10 that State Parties must ensure that legal persons are subject to effective, proportionate and dissuasive criminal and non-criminal sanctions, including monetary sanctions.  Article 11 further states that State Parties must make the commission of the offences mentioned in the Convention, namely, participation in an organized criminal group (article 5); laundering of proceeds of crime (article 6); corruption (article 8) and obstruction of justice (article 23), liable to sanctions that take into account the gravity of that offence (own emphasis).  POCA gives effect to this Convention by prescribing a maximum fine of R 1000 million or imprisonment for life for racketeering activities and a fine not exceeding R 100 million or imprisonment not exceeding 30 years for money laundering, assisting another to profit from proceeds of unlawful activities and acquisition, possession or use of proceeds of unlawful activities.  It would seem as if the NPA has used POCA as a benchmark for the maximum fines it suggests in the Bill, using the ratio of 1 year’s imprisonment  to equal R3 million, on the basis that there is an apparent linkage between POCA and the Bill, which both have a strong bearing on organized crime, as already indicated. 

4.5	The difficult question, however, still remains how to put in place a “reasoned/rational” relationship between fines and terms of imprisonment, besides the “ratio” referred to in the Adjustment of Fines Act, 1991, which, strictly speaking, applies in the District Courts only.  Many sources refer to the proportionality of fines imposed in competition matters, which suggest that the fines determined should be more than the profits gained.  The following case law is relevant:  

4.5.1	The purpose of a criminal sanction is deterrence and meting out the right punishment for the offence.  The criminal sanction should, however, be proportional to the severity of the offence.  The court stated as follows in S v RO & another 2010 (2) SACR 248 (SCA): “Sentencing is about achieving the right balance (or, in more high-flown terms, proportionality.) The elements at play are the crime, the offender and the interests of society or, with different nuance, prevention, retribution, reformation and deterrence. Invariably there are overlaps that render the process unscientific; even a proper exercise of the judicial function allows reasonable people to arrive at different conclusions.”.  

4.5.2	The Constitutional Court has also addressed the proportionality of sentences in various judgments.  In essence, these judgments conclude that a sentence will be unconstitutional if it is grossly disproportionate to the offence.  There appears to be no exact benchmark for what would be proportionate, but the communal sense of what is civilized and fair, plays an important role.  The judgment in S v Dodo 2001 (3) SA 382 (CC), is noteworthy in so far as the role of the Legislature is concerned in sentencing.  The court found that section 51 of the Criminal Law Amendment Act, 1997 (the minimum sentencing legislation), is constitutionally valid.  With regard to sentencing, the Court held that the Executive and Legislative branches of State have a real interest in the severity of sentences.  The Executive has a general obligation to ensure that law-abiding persons are protected, if needs be through the criminal laws, from persons who are bent on breaking the law.  This obligation weighs particularly heavily in regard to crimes of violence against bodily integrity and increases with the severity of the crime.  The Legislative branch must have the power to ensure that sufficiently severe penalties are imposed on dangerous criminals in order to protect society.  The Legislature’s objective of ensuring greater consistency in sentencing is also a legitimate aim and the Legislature must have the power to legislate in this area.  The court further held that the Legislature's power to prescribe sentences must be appropriately balanced with the power of the Judiciary.  While this balance cannot be formulated in the abstract, as a matter of principle the Legislature ought not to oblige the Judiciary to impose punishments that are inconsistent with the Constitution, and in particular with the Bill of Rights.  This would happen if a provision obliges the courts to pass sentences which unjustifiably violate an accused person's right either not to be sentenced to a punishment which is "cruel, inhuman or degrading" (section 12(1)(e) of the Constitution) or to a fair trial (section 35(3) of the Constitution).  A sentence would be "cruel, inhuman or degrading" if its length was grossly disproportionate, but on the interpretation placed on the section in S v Malgas 2001 (1) SACR 469 (SCA), courts can impose a lesser sentence under section 51 well before gross disproportionality is reached.  In Malgas the words “substantial and compelling circumstances” in section 51(3)(a) were interpreted by, among others, detailing a step-by-step procedure to be followed in applying the test to the actual sentencing situation.  Although the Malgas-judgment dealt with minimum sentencing, one of the aspects to be taken into account is that crime of that particular kind (in terms of the minimum sentencing act) “has been singled out for severe punishment and that the sentence to be imposed in lieu of the prescribed sentence should be assessed paying due regard to the bench mark which the legislature has provided.”.

4.5.3	There are also a few judgments dealing with fines in respect of crimes committed for financial gain.  
(a)	In S v Scheepers 1977 (2) SA 154 (A) it was held that the imposition of a fine is a particularly appropriate punishment in a case where the accused's unlawful conduct was directed towards monetary gain.  Where materialism as motive plays a big part in the unlawful conduct it is usually a hard blow to the offender if he has to part with his illegally gained profits or if that which he held out as a prospect to himself is converted to a loss. This complies with the requirements of retribution as well as deterrence. 

(b)	R v Mbele 1955 (4) SA 203 (N), the Court decided: “[Cases of dagga selling] are like cases where the Court has to sentence persons convicted of profiteering or illicit liquor selling. In general, such persons, and others potentially like them, have to be convinced, by the heaviness of the fine, that financially the game is not worth the candle.”  The Court further stated that “on the facts, there is a reasonable possibility that the appellant, as a dagga seller, has some available earnings and resources.”.

4.6	In the Guide to Sentencing in South Africa, electronic copy on LexisNexis, Terblanche, points out that it has frequently been decided by our courts that the purpose of a fine is to keep the offender out of jail.  However, the most important purpose of a fine, being punishment, is to punish the offender, and then in the particular manner in which a fine punishes, namely to reduce the offender’s financial ability and in this manner to lessen the quality of his or her life for some time (his emphasis).  With regard to the dicta in the Mbele-case, it appears that a fine can be increased because the offender intended illegal gains through the crime.  On the other hand, the court indicated that such offenders probably possess undisclosed funds.  These considerations have been part of our law ever since (S v Seoela 1996 (2) SACR 616 (O); S v Makoae 1997(2) SACR 705 (O); S v Ntakatsane 1990 (2) SACR 382 (NC).  As a result the court will consider the financial means of the offender not really to be important.  Crimes which are particularly relevant here would be drug dealing, illicit dealing in diamonds and other valuable commodities.

4.7	Terblanche, however, also points out that the main problem which is experienced with the fine in South Africa is the large number of fined offenders who cannot afford the fines imposed on them.  This problem stems from the fact that the court determines a point of departure fine, where the means of the offender is not yet taken into account.  As this amount is determined in the discretion of the presiding officer, it will invariably be an amount which has the necessary deterrent effect from the view of the sentencing officers, who, may not have the necessary insight into the role which money plays for the bottom half of the financial spectrum, with the result that the point of departure fine always severely discriminates against indigent people in the country.  Terblanche submits that the point of departure should not be a fine of a certain amount, but how much the fine should punish the offender (his emphasis).  

4.8	In an article Punitive Damages, Criminal Punishment and Proportionality: The Importance of Legislative Limits by Leo M. Romero (University Regents’ Professor, University of New Mexico School of Law), it is said that “It is a near impossible task to say that this degree of wrongfulness deserves only this degree of punishment”.  (http://works.bepress.com/).  

4.9	There are numerous examples of very high fines in our national legislation, as indicated in the document of the NPA, indicating the seriousness the Legislature regards those offences.  It might therefore not be inappropriate to determine similarly high fines for trafficking in persons, which is an international crime, modern day slavery and more often than not, entwined in organised crime.

5.	OPTIONS FOR CONSIDERATION
5.1	As indicated in the table in paragraph 3 above, it might be prudent to relook at some of the terms of imprisonment in order to bring them more in line with existing laws, especially the penalty provisions dealing with failure to report, for instance in the Criminal Law (Sexual Offences) Act and the Children’s Act.  The table below sets out the current penalty provisions in the Bill and also makes suggestions re prison terms and fines for consideration by the Committee:   
Current prison term in Bill
Current fine in Bill
For what offence
Suggested prison term
Suggested fine
Comments
1 year
R3  million
Unauthorised disclosure of information (clause 20)
1 year
Do not specify amount

1 year
R3 million
Failure to report victims of trafficking (children and adults)  (clauses 15 and 16)
5 years
Do not specify amount
The suggested term of imprisonment is more in line with other similar penalty clauses, eg in the Criminal Law (Sexual Offences) Act.  These Acts also do not determine any specific amounts. 
1 year
R3 million
Failure of carrier to report suspicion of victim of trafficking (clause 9(3))
5 years
Do not specify  amount.  Alternatively, since the carrier might be a juristic person it might be prudent to determine an amount.  If the ratio of 1 year equals R3 million as suggested by the NPA, is used, an amount R15 million is suggested.  Alternatively, we suggest a ratio of 1 year equals R1 million and therefore suggest an amount of R5 million if an amount is to be determined.  
The suggested terms of imprisonment is more in line with other similar penalty clauses, eg in the Criminal Law (Sexual Offences) Act.  These Acts also do not determine any specific amounts.
5 years
R15 million
Carrier knowingly transports victim of trafficking (clause 9(1))
10 years
Do not specify amount.
Alternatively, since the carrier might be a juristic person it might be prudent to determine an amount.  If the ratio of 1 year equals R3 million as suggested by the NPA, is used, an amount R30 million is suggested.  Alternatively, we suggest a ratio of 1 year equals R1 million and therefore suggest an amount of R10 million if an amount is to be determined.
If failure to report carries a 5 year prison term, surely a carrier who knowingly (intentionally) transports a victim of trafficking should be dealt with more severely?
5 years
R15 million
Failure of Internet service provider to report (clause 8(3))
5 years
Do not specify amount.
Alternatively, since the Internet service provider might be a juristic person it might be prudent to determine an amount.  If the ratio of 1 year equals R3 million as suggested by the NPA, is used, an amount R15 million is suggested.  Alternatively, we suggest a ratio of 1 year equals R1 million and therefore suggest an amount of R5 million if an amount is to be determined.

10 years
R30 million
Conduct facilitating trafficking eg leasing premises (clause 8(1))
10 years
Do not specify amount.

10 years 
R30 million
Tampering with travel documents (clause 6)
10 years
Do not specify amount.
Amounts are not specified in the Immigration Act for similar offences.
15 years
R50 million
Using services of victims of trafficking (clause 7) 
15 years
Do not specify amount

15 years 
R50 million
Debt bondage
15 years
Do not specify amount

Life imprisonment 
R100 million
Trafficking in persons (clause 4(1)) (subject to minimum sentencing regime)
Life imprisonment
Do not specify amount.
Alternatively, this might be the only penalty for which an amount could be specified, namely R100 million, in addition to the penalty for clause 4(2).
It might be appropriate for only this penalty provision to set an amount, eg R100 million, benchmarked against the penalties for contravening sections 4, 5 and 6 of POCA.  The fines for the other offences could then take their cue from this amount.  
Life imprisonment
R100 million
Forced marriage and adoption for purposes of trafficking (clause 4(2)) (not subject to minimum sentencing regime)
Life imprisonment
Do not specify amount.
Alternatively, this might be the only penalty for which an amount could be specified, namely R100 million, in addition to the penalty for clause 4(1).
It might be appropriate for only this penalty provision to set an amount, eg R100 million, benchmarked against the penalties for contravening sections 4, 5 and 6 of POCA.  The fines for the other offences could then take their cue from this amount.  

 
5.3	The Department is still of the view that the penalty provisions in the Bill should not determine the maximum fines but should leave this to the courts to deal with, in accordance with their criminal jurisdictional limits, as suggested in the introduced Bill and in fact in numerous other statutes.  A possible exception could be in respect of clause 4(1) and clause 4(2), which deal with the offence of trafficking in persons.  Determining the maximum fines for these two offences might serve a useful purpose by alerting the courts to the gravity of the main offence, from which they can exercise their discretion in respect of the other offences.  Such an approach was also adopted in POCA, where for instance R1 000 million or life imprisonment was set for racketeering, R100 million or 30 years’ imprisonment was set for offences relating to proceeds of unlawful activities and only terms of imprisonment without any specific amount for fines were set for the different types of offences relating to criminal gang activities.  

5.4	Training of judicial officers will play a crucial role as far as sentencing is concerned.  

5.5	The Committee’s guidance is also sought on whether a provision should be inserted in the Bill which specifically confers on Regional Courts the power to exceed their normal criminal jurisdictional limits as set out in section 92 of the Magistrates’ Courts Act.  

5.6	In conclusion, the Preamble and the clause dealing with the objects of the Bill could be strengthened to reflect this approach, indicating to the courts the gravity of the offences.  

 

