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REPORT
SUSPENSION OF A MAGISTRATE: MR C M DUMANI, MAGISTRATE AT GRAAFF-REINET 
1. PURPOSE
The purpose of this report is to inform Parliament on the suspension from office of Mr C M Dumani, the magistrate and Judicial Head at Graaff-Reinet pending consideration by Parliament of a recommendation by the Magistrates Commission for his removal from office as a Magistrate in terms of section 13(4) (a) (i) of the Magistrates Act, 1993 (Act no 90 of 1993).  
2. BACKGROUND
2.1
Mr. Dumani is serving as a magistrate and Judicial Head at the Magistrate, Graaff-Reinet on probation.  Mr. Dumani was charged with four (4) counts of misconduct.  He denied all the allegations against him.  At the conclusion of the misconduct inquiry he was found guilty of three (3) of the four (4) charges of sexual harassment against female clerks at the Graaff-Reinet Magistrate’s Office. Mr. Dumani was legally represented throughout the inquiry.
2.2
On 24 May 2010, the presiding officer at the misconduct inquiry recommended that Mr. Dumani be removed from office in terms of section 13(4)(a)(i) of the Act.    Mr. Dumani elected not to make any sub​mis​sions with regard to the sanction.  The presiding officer, however, noted from what Mr. Dumani testified when he gave evidence in chief that he was 58 years of age, that he is married, that he has five (5) children, that he has been practising as an attorney from 1997 to 2007 and that he was appointed as acting Magistrate, Graaff-Reinet on probation on 1 Decem​ber 2008.  The following aggravating factors weighed with the Presiding Officer:

2.2.1
That Mr Dumani, a judicial officer, found himself in a position of power.

2.2.2
That the incidents occurred over a period of time – it started in December 2008 and proceeded to the end of January 2009, just prior to him leaving for Justice College to attend the required course for aspirant magistrates.

2.2.3
That the incidents took place at the work place.

2.2.4
That Mr Dumani was appointed as Judicial Head of the Magistrate’s Office, Graaff-Reinet and as head of the district.

3.
DISCUSSION
3.1
Mr Dumani was given the opportunity to lodge written representations with the Commission.  Representations in respect of his conviction on the three counts of miscon​duct were received on his behalf from Peter Daubermann Attorneys on 15 June 2010. The Presiding Officer elected to stand by his judgment and did not forward any additional reasons to the Commission.  

3.2 At its meeting held on 26 August 2010, the Magistrates Commission considered the Presiding Officer’s findings and recommendation as well as the representations submitted on Mr Dumani’s behalf and resolved to recommend to the Minister for Justice and Constitutional Development that the recommendation from the Presiding Officer in terms of regulation 26(17)(b) of the Regulations for Judicial Officers in the Lower Courts, 1994 that Mr Dumani be removed from office, be accepted.  The Commission is of the view that Mr Dumani’s conduct as set out in the charges of which he was found guilty is so serious that it justifies his removal from office.  This conduct renders him unfit to hold the office of Magistrate.
3.3 I was on 2 September 2010 advised by the Commission to confirm Mr Dumani’s provisional suspension from office and file a report in this regard in Parliament, pending his removal from office. 

3.4 Before I could consider the recommendation from the Commission, Mr Dumani filed a Notice of Motion in the Grahamstown High Court requesting the Court to interdict and restrain me from taking any further action against him, including but not limited to removing him from office.  On 24 October 2010 the High Court granted the unopposed order pending the final determination of another application, which Mr Dumani filed at the High Court, to have his finding of guilty of misconduct by the Presiding Officer in the misconduct inquiry against him, reviewed and set aside. 
3.5 I have been advised that the review application has been dismissed with costs by the Eastern Cape High Court on 12 August 2011. 

3.6 I therefore proceeded to consider the Commission’s recommendation that Mr Dumani be removed from office.
4. LEGISLATIVE REQUIREMENTS
4.1 In terms of section 13(4)(a) of the Magistrates Act, No. 90 of 1993, the Minister for Justice and Constitutional Development, if the Magistrates Commission would recommend that a Magistrate be removed from office on inter alia the basis of misconduct, must suspend that Magistrate from office or if that Magistrate is at that stage provisionally suspended in terms of the Act, confirm the suspension.

4.2   A report in which such suspension and the reason therefor are made known, must be tabled in Parliament by the Minister within 14 days of such suspension, if Parliament is then in session, or, if Parliament is not then in session, within 14 days after the commencement of its next ensuing session.

4.3 Parliament must then, as soon as it is reasonably possible, pass a resolution as to whether or not the restoration to office of the Magistrate so suspended is recommended.

4.4 After a resolution has been passed by Parliament as contemplated in paragraph 4.3, the Minister shall restore the Magistrate concerned to his/her office or remove him/her from office, as the case may be.

4.5   At its meeting held on 26 August 2010 the Commission considered the following documents as required by regulation 26(22) read with regulation 26(19) of the Regulations for Judicial Officers in Lower Courts, 1994:

4.5.1
a copy of the charge sheet in respect of the misconduct inquiry, the presi​ding officer’s findings in relation to the charges and the reasons therefor, which includes his findings in relation to the aggravating and mitigating factors;  and

4.5.2
the presiding officer’s recommendation in terms of regulation 26(17) (b) of the Regulations and the reasons therefor.

4.5.3 a copy of the record of proceedings.

4.6 As indicated above, if the Magistrates Commission has recommended that a Magistrate be removed from office on the basis of misconduct, the Minister must suspend that Magistrate from office.  Furthermore, the Minister must table a report in Parliament making known the suspension and the reasons therefor.  

4.7  On this basis I have now suspended Mr Dumani from office.

5. CONCLUSION 
This report as required by section 13(4)(b) of the Magistrates Act, 1993 is submitted for Parliament’s consideration. 
Given under my hand at…………………on this……………………….day of 

…………………………..2011 

MR J T RADEBE, MP
MINISTER FOR JUSTICE AND CONSTITUTIONAL DEVELOPMENT

