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Summary of the Government Employee Pension Law Amendment Bill [B15 -2011]

1. Introduction

This paper provides a brief analysis of amendments to the Government Pension Law Amendment Bill [B15 - 2011] tabled in Parliament by the Minister of Finance. The brief outlines critical issues for consideration by the Select Committee on Finance when conducting hearings for the amendments.

2. Overview of amendments to the Bill

The Bill proposes the following:

21. Payment of a pension interest to a former spouse

The Government Employees Pension Law Amendment Bill will amend the Government Employees Pension Law, 1996 (GEPL) to provide for the implementation of the "clean- break" principle'. Currently the GEPL does not provide for a former spouse of a member to claim a portion of a member's pension interest, in terms of a divorce order, or an order for the resolution of a customary marriage, once the divorce or dissolution has been granted.. As such, a former spouse can only receive a portion of the member's interest after the exit of the member from the Government Employee Pension Fund (GEPF).

The amendment was necessitated by the fact that the Pension Funds Amendment Act (Act No. 11 of 2007) incorporates the "clean-break "principle. The "clean-break" principle allows for the non-member spouse to claim and receive a portion of the member's interest that is assigned in terms of a divorce order. This simply implies that the former spouse does not have to wait until the member exits the pension fund. The proposed amendments, therefore, seek to bring the GEPL into line with the Pension Fund Act. The proposed amendments also consider the 2009 and 2010 Cabinet's approval of the revision of Non-Statutory Forces (NSF), which entails that the pensionable service of former members of NSF, or service, will be recognised should the Bill be promulgated.

2.2 Amending powers of Board to make rules

The other consideration provided in the Bill is the amendment to give Board more powers to make rules.

2.3 Definitions

· The new proposed amendment in the GEPL provides a broad definition and the meaning of the employer in the context of the Act. The role of government is clearly articulated in its introductory definition as well as the alignment of the Act with the recent legislations.
· Section 1 (b) provides a definition of the pension interest, a new concept introduced in the Act, which refers to a member of the Fund who is a party to the action for divorce or dissolution of customary marriage. The pension interest refers to the benefit to which a member would be entitled to in terms of the rules of the Fund if the member's membership would be terminated on the date of the divorce, or the dissolution of marriage.
Payment of pension interest upon divorce or dissolution of customary marriage

The Bill proposes the new insertion of Section 24A which deals with the payment of pension interest (as defined in section 1 (b)). Section 24A(1) provides powers for the Board to direct the Fund to reduce member's pension interest by any amount assigned to the member's former spouse in terms of a decree of divorce granted under Divorce Act (Act NO.70 of 1979). The pension interest to the former spouse is deemed to accrue to the member on the date on which the decree of the divorce or the dissolution of customary marriage was granted. In calculating pension interest, any additional voluntary contributions by the member, should be excluded (Section 24A (2) (d)).

The Bill proposes that the former spouse shall, within 45 days of the submission of the court order, elect whether the amount deducted should be paid directly to his or her former spouse, or transferred to an approved retirement fund as requested by the Fund. Upon the receipt of this request, the former spouse will have 120 days to inform the Fund as per Section 24A(2)(f)(i)-(iii). The Fund is then awarded 60 days to transfer the amount in accordance with the former spouse's choice. In instances where the former spouse fails to make the choice of where the money should be transferred, the Fund shall within 30 days transfer the amount directly into the former spouse's account.

Transitional provision

The GEPL further proposes the insertion of section 33A (1) and (2) which will facilitate this transitional provision. Subsection (1) says all current outstanding case shall be dealt with in terms of this Law, as amended. Section 33A (2) make the provision for any claims or applications that may have been previously been rejected and finalised in terms of this law may be resubmitted for consideration in terms of this Law, as amended.

3. Issues for consideration

Section 24A(2)(g), provides for 60 days as the period it will take to pay an amount into a fund or account of former spouse, while section 24A(2)(h), provides that the amount will be paid within 30 days should a former spouse fail to make a choice or identify the approved retirement fund to which the amount should be transferred. Therefore, if it is possible to pay within 30 days as in this case, why does it take 60 days to transfer or pay the amount if a former spouse has chosen an approved retirement fund?

The Committee need to be clarified in terms of the implications of section 33A(2) on reopening for claims and applications that were previously finalised in terms of the law to be reconsidered with this Law as amended.

The amendments relating to the provision of Special Pension benefits will have financial implications for government, in the region of R5.8 billion. The Committee should be clarified of the composition of this amount.

The Committee should also be clarified in term of a broad cost implication of these amendments and the availability of funds.
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