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ANNEXURE B
INFORMATION REGULATOR: STRUCTURE 
1. Introduction

1.1 The architecture of the Regulator is important since structure and function are very closely related. There are a number of issues that are important in determining what the structure of the Regulator should be: 

a) Basic practical considerations, including the fact that the Regulator will enforce both PPI and PAIA, need consideration. 

b) A concern has also been  raised that the Bill may be constitutionally suspect since it confers the Regulator, as sole functionary, with legislative, investigative, prosecutorial and adjudicative powers.   In terms of the draft Bill, as it stands, the Regulator can write regulations including codes, investigate and adjudicate complaints and make binding orders. The possibility of granting the Regulator the right to issue fines is also under consideration (see Annexure C).  The impartiality of the Regulator in the adjudication of a complaint has, therefore, been questioned. 
1.2 The Technical Committee has requested that a response be prepared to address these concerns with specific reference to the structure and functions of the Independent Communications Authority of South Africa (ICASA) as established in terms of the Independent Communications Authority of South Africa Act 13 of 2000 (“ICASA Act”). 
1.3 The current structure of the Information Regulator is as follows:

a) The Regulator consists of the following members appointed by the  President on recommendation of the National Assembly (cl 36) -
(i) A full-time Chairperson; and
(ii) Four ordinary members who may be appointed full- or part time.

b) The Regulator may appoint (or secure the secondment of) the following staff members (cl 38) –
(i) A Chief Executive Officer;

(ii) Such other members of staff as deemed necessary for the performance of its functions; and
(iii) Specialist consultants, on a temporary basis, to advise or assist the Regulator.

c) The Regulator may establish one or more committees for a period determined by the Regulator (cl 39) consisting of –

(i) designated members of the Regulator; or

(ii) designated members of the Regulator and other persons as determined by Regulator. 

See Schedule B1 (flowchart) below. 

1.4 In considering possible changes to the structure of the Regulator as set out in par 1.3 above, the following issues may be relevant -
a) How should an institution that regulates both protection of personal information and access to information be structured? (par 2)

b) Should the Regulator consist of an individual person or persons, or should it be a commission-style authority? (par 3) 
c) Should the Bill  make provision for an advisory body /bodies? (par 4)
d) Should the Bill make provision for a compulsory enforcement committee specifically established in terms of the Bill?(par 5)
e) The need for a Tribunal (See par 6).

2. How should an institution that regulates both protection of personal information and access to information be structured
2.1
Examples of different models from other jurisdictions where both protection of personal information and access to information are regulated within one institution are as follows  (see also Schedule B2 below):
a)
Shared model: Example: Federal Government Australia

· Governor-general appoints an Information Commissioner, a Freedom of Information Commissioner and a Privacy Commissioner. The Information Commissioner is the Head of the Office. All appointments are on a full-time basis.
· Public service staff.
· IC performs information commissioner functions, freedom of information functions and privacy protection functions.

· Establishment of Information Advisory Committee as well as Privacy Advisory Committee (see discussion below).
· Information Commissioner may engage consultants. 

b) Sole model: Example: Province of Alberta

· Appointment under the Act of an Information and Privacy Commissioner as sole functionary. 

· Public service staff.
c) Sole model  with Deputies: Example: UK
· Appointment under Act of an Information Commissioner as sole functionary.
· Commissioner appoints two Deputy Commissioners from staff members (specify their duties).
· Commissioner appoints other staff members.
d) Commission model with Chairperson: Example: Quebec

· Appointment under Act of Commission with Chair, Vice-Chair and members.
· Two divisions: oversight and adjudication, no division in terms of access/privacy.
· Public service staff.
3. Should the Regulator consist of an individual person or persons, or should it  be a commission-style authority
3.1
The question has been posed internationally whether information access and privacy should be regulated by an individual, independent regulator rather than a commission-style regulatory agency. The SALRC recommended that a commission-like structure be used. The advantages and disadvantages of different options were set out as follows in the SALRC’s report -

a)
The advantages of attaching regulatory powers to an individual are as follows-


*
The development of a quicker and less bureaucratic system of regulation; and

*
Personal responsibility for regulation would reassure the public who could identify regulation with an individual protector of their interests rather than some vague commission of faceless persons.  
b)
The disadvantages of an individual regulator, on the other hand, included the following -


*
The possibility that significant political pressures may be directed at one person;


*
A lack of accountability to a board or equivalent; 


*
The potential for unpredictable decision making; and

*
One person would be responsible for advising organisations and adjudicating disputes involving the same organisation (its enforcement actions could therefore be seen to be tainted by its policy-making concerns and vice versa).
c)
The advantages of a commission-like structure are the following –


*
Helps reduce the danger that regulators will feel vulnerable and behave defensively;


*
Creates the sense that decisions follow internal debate;


*
Increases legitimacy and accountability; and


*
Spreads the workload involved in regulating complex industries.

d)
The disadvantages of a commission-like structure are the following –


*
May lead to inconsistent decisions as decisions are made by a commission whose composition may change;


*
Slower decision making; and

*
Possible loss of clarity of responsibility.

3.2
In 2007 in its Discussion Paper 72, the Australian Law Reform Commission recommended, in Proposal 43-1, that the name of the “Office of the Privacy Commissioner” should be changed to the “Australian Privacy Commission”. The new Australian Information Commissioner Act, 2010 (currently incorporating the Privacy Commissioner), however, still refers to the establishment of the Office of the Australian Information Commissioner. See discussion below.
3.3       In the United Kingdom, in 2008, in a speech to the Centre for Regulated Industries, (confirmed in the Data Sharing Review Report (Richard Thomas and Mark Walport, 2008), Richard Thomas, the Information Commissioner of the United Kingdom, argued as follows:


A multi-member commission rather than a single commissioner, has a number of distinct advantages. The main ones are as follows:

· It would strengthen the influence and authority of the ICO.

· A single commissioner risks personalizing the work of the regulatory body too much. The decisions that must be taken are often uncomfortable and unwelcome. The work of the regulator could be damaged if – for whatever reason – the commissioner suffers poor personal or professional relationships with key stakeholders, such as ministers and officials. A multi-member commission reduces the risk.

· Similarly, a single commissioner could find himself or herself; subject to significant and, at times, inappropriate pressure from stakeholders. A multi-member commission is more likely to be able to handle such pressures than any single individual;, thus strengthening the regulator’s independence. 

· Although the appointments system has worked very effectively to date, a multi-member commission reduces the risk that a maverick individual starts to lead the organisation in ways that raise serious concerns among those being regulated and/or the general public, whether in terms of policies, practices or priorities.

· Different commissioners would bring to the regulator the benefits of their diverse backgrounds and skills.

No change has been effected to the IOC yet.

3.4 The position seems to be that where the regulating authority consists of an individual person or persons, one often finds an advisory committee of some sort to assist the Commissioner. 

3.5  A compromise solution may be to retain the commission structure with a Chairperson in charge as set out in the current Bill, but to allocate specific portfolios in the Bill to the four ordinary members and to stipulate that  at least some members  would have to be appointed in a full-time capacity. Increasing the number of members to be appointed could also be considered.
4. Should the Bill  make provision for an advisory body/bodies

4.1 Examples of statutory advisory bodies can be found in Australia. 
4.2
The Australian Information Commissioner Act, 2010 brings together the functions relating to freedom of information and privacy, as well as new functions relating to information policy. It creates the Office of the Australian Information Commissioner (OAIC).   The Office of the Privacy Commissioner, which was the national privacy regulator, was integrated into the OAIC on 1 November 2010.  The Act, therefore, provides for an Information Commissioner, Freedom of Information Commissioner and Privacy Commissioner. The Information Commissioner is the Head of the Office.
4.3
Section 27 of the Australian Information Commissioner Act 2010 provides for the appointment of an Information Advisory Committee (IAC). The role of the IAC is to assist and advise the Information Commissioner in matters relating to the performance of the Information Commissioner functions. 
4.4
The IAC will comprise of the Australian Information Commissioner, senior officers of government agencies nominated by the Minister in consultation with relevant Ministers and other people whom the Minister considers have suitable qualifications or experience.
4.5
Section 82 of the Privacy Act, 1988, furthermore, provides for a Privacy Advisory Committee. The Privacy Advisory Committee (PAC) provides strategic advice on privacy, from a broad range of perspectives, to the Australian Information Commissioner. Community, information technology, business, government and consumer views are brought together to help the Office meet its objective of promoting an Australian culture that respects privacy.

4.6
The PAC consists of no more than six members. All members except the Commissioner are appointed by the Governor-General. The PAC is convened by the Australian Information Commissioner.

4.7
The Privacy Advisory Committee will:

· Advise the Information Commissioner on privacy issues, and the protection of personal information.
· Provide strategic input to key projects undertaken by the Information Commissioner. 

· Foster collaborative partnerships between key stakeholders to further promote the protection of individual privacy. 

· Promote the value of privacy to the Australian community, business and government.
· Support office accountability to external stakeholders.

4.8
No provision has been made for an advisory committee to deal with freedom of information matters.  

4.9   Section 24 of the Australian Information Commissioner Act also empowers the Information Commissioner to engage consultants to assist in the performance of the information commissioner-, freedom of information-, and privacy functions of the Information Commissioner and the exercise of the powers of the Information Commissioner. However, a consultant may only perform those functions and exercise those powers that may also be delegated to a member of staff in terms of section 25. 
4.10
Some examples from other countries where provision has been made for advisory or consultative structures are as follows:
a)
The New Zealand Privacy Act, 1993 does not make provision for an advisory committee, but specific provision is made for consultations with an Ombudsman (s 117); or the Health and Disability Commissioner (s117A); or the Inspector-General of Intelligence and Security (s117B) and the Commissioner may disclose to these consultants such information as the Commissioner considers necessary for that purpose.

b)
In Canada neither the Privacy Act, 1982 nor PIPEDA, 2000 makes provision for an advisory body. However. the federal Commissioner may consult with provincial Commissioners where he or she deems it appropriate to do so in order to ensure consistency (ss 23 and 25(2) of PIPEDA).    
c)
In the Netherlands, Article 53 (4) of the Personal Data Protection Act 2000, makes provision for the establishment of an advisory board with the task to advise the Commission on general aspects of the protection of personal data. The members shall be drawn from the various sectors of society and shall be appointed by the Minister, on the proposal of the Commission.     

4.11
An advisory body will be especially useful where the authority is not a commission-style regulatory agency. Should the current commission-like structure be retained an advisory committee may seem to be superfluous. It should be noted that the Regulator is also already authorised to appoint committees   and consultants, both of which may include specialist advisers from the public and private sector as required.   Should it be decided to increase the number of members to be appointed to the Regulator, it may also be possible to stipulate that in the appointment of the additional members all efforts have to be made to reflect the various sectors of society.
5.
Should the Bill make provision for a compulsory enforcement committee specifically established in terms of the Bill
5.1 ICASA was referred to as an example of an authority that incorporates an enforcement committee. Its structure and functions were also the subject of a Constitutional Court case.

5.2
ICASA is an independent regulatory body, established in 2000 by the ICASA Act to regulate the telecommunications and broadcasting sectors in the public interest. ICASA, inter alia, also decides on complaints.

5.3  ICASA resorts under the Department of Communications with a council composed of nine members, the Chairperson and eight councilors appointed by the President with the recommendations from the National Assembly. Each Councilor is allocated to a specific division in the organization (see summary below in  Schedule B3 of the comparison between the structure of ICASA and that of the IR). 

5.4     In practice ICASA is sub-divided into various divisions, one of which is the Complaints Division. 
5.5    The Act, furthermore, makes provision for various standing and special committees that may be appointed by the authority as well as a Complaints and Compliance Committee (CCC) constituted in terms of the Act. 

5.6        The Complaints Division receives and addresses complaints from consumers and members of the public regarding communication services and products. The division intervenes or escalates these complaints to operators for resolution or to the Complaints and Compliance Committee (CCC) for adjudication.

5.7         PAJA binds ICASA in its deciding functions and the Complaints and Compliance Committee in their exercise of their administrative and judicial functions.
5.8        In the Constitutional Court case of Islamic Unity Convention v Minister of Telecommunications and other 2008 (3) SA 383(CC), the applicant contended that section 17 of the ICASA Act (and before it sections 62 to 64 and 66 of the IBA Act) dealing with the functions of the CCC (and before that the BMMC) was invalid since it was inconsistent with the right to-

(a) just administrative action guaranteed by  section 33 of the Constitution; and

(b) access to the courts as guaranteed in section 34 of the Constitution.

5.9        Section 33 of the Constitution guarantees everyone the right to administrative action that is reasonable, lawful and procedurally fair. Section 34 of the Constitution guarantees the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent and impartial tribunal or forum. 
5.10  In the Constitutional Court case it was contended that the relevant body was the sole functionary charged both with investigating a complaint and deciding whether the complaint merited a formal hearing.  The same body would then adjudicate the complaint and make a recommendation to ICASA on the sanction to be imposed. The impugned provisions therefore gave rise to the concern that the authority would not be impartial in the adjudication of the complaint and that this would give rise to inherent bias or reasonable apprehension of bias exist.
5.11       The court held that –
a) Adjudication of a complaint constituted administrative action as contemplated by PAJA (par [46]).
b) There is nothing unconstitutional and thus impermissible in an arrangement where the investigative powers of the Complaints Committee  means that the Committee plays  an active and inquisitorial role in determining matters before it (par [47]);  

c) The most important requirement is for any scheme and complaints procedures to ensure fairness. In this case the Committee engaged in a fact-finding exercise so as to be able to make a finding, which it then forwarded to the Authority (ICASA) who took the final decision. (para [48]-[49]).

d) Fairness may be achieved by affording the complainant and defendant-

(i) a reasonable opportunity to make representations and to be heard;

(ii) the opportunity of utilizing legal representation;
(iii) opportunity to make representations regarding the committee’s recommendation to the authority as to the penalty to be imposed;

(iv) opportunity to make additional representations to the authority if the authority considers a heavier penalty than the one recommended by the Committee;

(v) ensuring that the Chairperson of the Committee is a Judge of the High Court (in active service or retired), a practicing attorney, an advocate or a magistrate with at least 10 years appropriate experience.

e) The Court found the argument persuasive that there is no dispute that can be resolved by an application of law, before an administrative agency has taken a final decision (par [55]).

f) This scheme was not inconsistent with the right of access to the courts guaranteed by section 34 of the Constitution since even if the complaint could be characterised as a ”dispute”, the Committee’s function of investigating and adjudicating the complaint was but the first step in a two-staged process. It was the higher authority (ICASA) which took the final decision. The final determination and sanction was the responsibility of ICASA (par [55]).
5.12
It should be noted that the facts before the court related to the question whether the actions of the Complaints Committee (previously the BCCC) were unconstitutional. The court did not specifically discuss the question whether the fact that ICASA, as a body, through its various committees, and other functionaries, was responsible for both the monitoring, adjudicative   and sanctioning functions.

5.13    In a discussion with Prof Van Rooyen on this issue, he indicated that one should be able to interpret the Court’s finding to encompass  the entire ICASA process as constitutional, since the court investigated all the actions of ICASA  and proclaimed it to be within the Constitutional purview. Had the Court been of the opinion that ICASA as a body may be acting unlawfully, it would have stated this as a fact. 
5.14 The advantage of creating a specific body in the Act to resolve complaints in terms of the PPI Bill and PAIA rather than providing the Regulator with the power and discretion to establish a committee is that the powers of the other committees are delegated or assigned to them and may, generally be amended or revoked at any time by the Regulator. By contrast the powers of the CCC are set out in the Act and are not delegated or circumscribed by the Council and may accordingly not be revoked or amended by Council.    

5.15  
It is for this reason only that it may be prudent to consider the possibility to make provision for an independent and impartial tribunal (enforcement committee) to deal with complaints in terms of both PAIA and the PPI Bill. This will ensure a separation in practice of the monitoring function from the adjudication function and would effect just administrative action as required in section 33 of the Constitution.

5.16
However, it should be kept in mind that if a decision is made to introduce an enforcement committee, the provisions of the Bill should clearly define the powers, duties and functions of the committee, procedures to be followed by the committee and whether a distinction should be drawn in this regard between PPI and PAIA.  The introduction of statutory provisions of this nature may prove problematic in view thereof that the Regulator’s discretion to organize work-flow will be eliminated or diminished.  A solution may be to insert provisions in the Bill which only deal with the composition and broad functions of the committee, thereby ensuring that the Regulator will still determine the work flow.              

5.17
The IR would, of course in any event, also provide for additional enforcement procedures to be set out in regulations or procedural rules:
a) ICASA, for example, is sub-divided into various divisions with some listed below: Engineering and Technology Division, Licensing and Compliance Division, Markets and Competition Division, Complaints Division, Consumer Affairs Division, Legal Division, Communications Division

b)
In the UK  the ICO makes provision for the following departments to deal with FOIA:   Good practice department: (Responsible for systematically checking an organisation’s compliance with the requirements of good practice, in particular through audit activity); Enforcement Department (Responsible for non-criminal action in cases where it is not possible or it is inappropriate to achieve resolution via an individual complaint); Complaints Resolution Department (Handling complaints) and Strategic Liaison Department (Giving guidance to organizations).
c)
In Australia the Privacy Commissioner should be required to make public the division of responsibilities between the Commissioner and Deputy Commissioners.
5.17 
See Schedule B4 for a copy of sections 17A to E of the ICASA Act as an example of possible amendments to the PPI Bill that may be effected should a decision be taken to include an enforcement committee in the structure of the Regulator. See Schedule B5 for proposed establishment of enforcement committee for possible insertion after clause 39 of the PPI Bill.  

6.
The need for a tribunal

a)
Introduction

I
Introduction


6.1 The question has been posed whether the PPI Bill should make provision for a tribunal.  In a discussion of this question different aspects are important: 
*
Is it being proposed that the tribunal being considered should be a judicial review tribunal or an administrative appeals tribunal? (par (b))
*
What is the position regarding tribunals in other jurisdictions? (par (c))
*
Tribunals in South Africa (par (d)).
It should, at the outset, be noted that where it is tribunals rather than the courts that play a direct role in developing and enforcing data privacy norms, it may result in a scarcity of authoritative guidance on the proper interpretation of the relevant legislation and also contribute to the marginalisation of data privacy as a field of law.
b)
Should the proposed tribunal be a judicial review tribunal or an administrative appeals tribunal
6.2
Judicial review is an external safeguard against maladministration. Administrative appeals are an internal or domestic mechanism. Unlike review, appeals are established specifically in order to investigate the merits. The matter is decided anew.

(i) Judicial (and non-judicial) review tribunals

6.3     Before 1994 judicial review took place on common-law grounds established by the Supreme Court in the exercise of its inherent jurisdiction, using the justification of the ultra vires doctrine.
6.4 Section 33 of the Constitution provided a new constitutional basis for administrative law and contained an instruction that national legislation had to be implemented to give effect to administrative justice rights.  PAJA was enacted in 2000 to give effect to section 33 of the Constitution.
6.5 To the extent that it is not incompatible with the Constitution, the common law remains capable of informing the meaning of section 33 and of PAJA.
6.6 The applicability of the PAJA review process depends on the presence of an ”administrative action”. When the action sought to be reviewed does not qualify as such, some other pathway has to be found. Alternative pathways include the common law review, constitutional principle of legality, labour law reviews etc.  There exists a maze of pathways to judicial review.  
6.7 South Africa does not have a general administrative review tribunal.  Section 10(2)(a)(iii) of PAJA enables the Minister to establish an advisory council to advise him or her on ”the appropriateness of establishing independent and impartial tribunals, in addition to the courts, to review administrative action and of specialised administrative tribunals, including a tribunal with general jurisdiction over all  organs of state or a number of organs of state, to hear and determine appeals against administrative action” (our underlining). The council has not yet been established.
6.8 The Information Regulator’s decisions may constitute “administrative actions” in terms of PAJA. See section 1(i) of the Promotion of Administrative Justice Act 3 of 2000 for definitions of “administrative action” and ”decision”.
6.9 A tribunal is defined in PAJA in section 1(i) as “any independent and impartial tribunal established by national legislation for the purpose of judicially reviewing an administrative action in terms of this Act.” 
6.10  PAJA therefore makes provision for judicial (court) reviews and non-judicial administrative reviews. 
6.11 PAJA does not make provision for appeals tribunals.
6.12 Section 6(1) of PAJA provides that any person may institute proceedings in a court or a tribunal for the judicial review of an administrative action.
6.13 Section 6(2) of PAJA describes the circumstances under which the tribunal has the power to judicially review an administrative action.


(ii)
Administrative appeals tribunals

6.14 South Africa does not have a general administrative appeals tribunal. In fact, no coherent system of administrative appeals exists. Legislation makes provision, on an ad hoc basis, for appeals from administrative bodies to a wide range of officials, boards, tribunals and courts. A wide range of appeals bodies with vastly differing modes of operation can be identified. 
6.15 Examples of different categories of appeal bodies are Ministers, departmental officials, administrative tribunals, representative bodies, supervisory agencies, other administrative organs, special courts and ordinary courts. 
6.16 Section 10(2)(a)(iii) of PAJA enables the Minister to establish an advisory council to advise him or her on ”the appropriateness of establishing independent and impartial tribunals, in addition to the courts, to review administrative action and of specialised administrative tribunals, including a tribunal with general jurisdiction over all  organs of state or a number of organs of state, to hear and determine appeals against administrative action”  (our underlining). No council has been appointed yet.
6.17 It should be noted that in terms of the current and proposed position set out in the PPI Bill, the Regulator can be seen as an internal, administrative appeals tribunal when –

a) appeals are lodged with the Regulator against the decisions of adjudicators;

b)  a complaint is lodged with the Regulator against an information officer’s decision  to decline the requester’s application for information.   

c)
The position regarding tribunals in other jurisdictions 

6.19
A distinction should be made between appeal/review tribunals in privacy legislation and those in access to information legislation. 
A.
Privacy legislation

(i)
There are no privacy appeal/review tribunals in the following jurisdictions:

*
 Countries where the authority cannot issue binding orders:

aa) Germany: criminal sanctions

ab) Canada: recommendations enforced by Court
ac) Australia: issue non-binding orders, de novo investigation by court to enforce orders.

ad) In New Zealand the privacy commissioner can only mediate; when settlement is impossible, the case is referred to Human Rights Tribunal by the Director of Human Rights Proceedings that considers the case and makes a determination.  

*  In the USA there is no federal data protection authority, no comprehensive legislation for private sector industry:  only self-regulation and the courts.
(ii)

Examples of privacy tribunals in the following jurisdictions:


(aa)
United Kingdom: appeals tribunal

6.22 The Information Tribunal established in terms of the Data Privacy Act has ceased to exist.
6.23 The Information Tribunal was transferred on 18 January 2010 to the General Regulatory Chamber in the First-tier Tribunal (FTT). The tribunal is known as the FTT (Information Rights).
6.24 FTT appeals are now dealt with by the Administrative Appeals Chamber (AAC) in the Upper Tribunal.
6.25   Establishment of chambers within the two tribunals. Each Chamber is headed by a Chamber President and the tribunals judiciary is headed by a Senior President of Tribunals. 
6.26 The First-tier Tribunal (Information Rights) hears appeals by data controllers against notices issued by the Information Commissioner under the Data Protection Act and appeals by a public authority against enforcement notices and information notices under the Freedom of Information Act. It will also hear appeals against decision notices by a complainant or a public authority.
6.27 The Tribunal hears appeals from notices issued by the Information Commissioner under:

· Freedom of Information Act 2000 (FOIA) 

· The Environmental Information Regulations 2004 (EIR) 

· INSPIRE Regulations 2009 (INSPIRE) 

· Data Protection Act 1998 (DPA) 

· Privacy and Electronic Communications Regulation 2003 (PECR) 

· Data Protection Monetary Penalty Regulations 2010 (DP Monetary Penaltes) 

6.29
A panel composed of the Tribunal Judge and two other non–legal members, all appointed by the Lord Chancellor, hears appeals at venues across the United Kingdom. The oral hearings are open to the public.
6.30
Applicable Legislation:

*
Implementation of the Tribunals, Courts and Enforcement Act 2007

*
Transfer of Functions Order 2010 (SI2010/22) transfer IT on 18 Jan 2010.

*
Tribunal Procedure (First-tier Tribunal)(General Regulatory Chamber) Rules 2009,SI 2009/1976 (the “FTT Rules”) as amended by the Tribunal Procedure (Amendment)Rules 2010,SI 2010/43
*
Tribunal Procedure (Upper Tribunal)Rules 2008,SI 2968/2008(the “UT Rules”)  as amended by SI 2009/274,SI 2009/1975 and SI 2010/43.
*
Practice directions

6.32      Tribunals have no enforcement powers of their own. If a monetary award is not paid then, in England and Wales, the claimant must register it in the county court and use the enforcement methods available there (for example see section 15 of the Employment Tribunals Act 1996). Transforming Public Services undertook to simplify the system so that an award of compensation, whether ordered by the tribunal or agreed between the parties (under compromises involving the Advisory, Conciliation and Arbitration Service (ACAS)), can be enforced with the minimum of bureaucracy as if it were an order of the civil courts.
6.33 Number of privacy cases dealt with is negligible. Most cases concern the FOI Act. However, this position may change as a result of the Information Commissioner’s new powers to issue penalties in terms of the Data Protection Act. 

B.
Examples of  information access review/appeal Tribunals




(i)
United Kingdom

6.34        The Freedom of Information Act (FOIA) is only applicable to the public sector.
6.35   All appeals under FOIA will be heard by First-tier Tribunal or Upper Tribunal. In terms of section 60 of FOIA appeals against the national security certificate must be heard in Upper Tribunal.
6.36   Under the Freedom of Information Act and the Environmental Information Regulations the Information Commissioner can: 
· Serve an information notice on any public authority. This will require the public authority to supply specified information to the Commissioner. This may happen when the information is needed to determine whether an access request has been handled properly, to determine a public authority's compliance with the requirements of Part 1 of the Freedom of Information Act and Part 2 of the Environmental Information Regulations or to determine compliance with the statutory codes of practice. 

· Issue a decision notice following his consideration of a complaint. This will set out whether, in the Commissioner's view, the Act or the Regulations have been complied with. Where a public authority has failed to meet a requirement of the Act or the Regulations, the notice will specify the steps it must take to comply with that requirement. It will also specify a timescale for doing so. 

· Serve an enforcement notice on the public authority. The notice will specify the steps that the public authority needs to take to bring about its compliance with any of the requirements of the Freedom of Information Act or the Environmental Information Regulations. This notice will also specify a timescale for doing so. 

6.37
Failure to comply with an information, decision or enforcement notice may be dealt with as though the public authority had committed contempt of court.

6.38
A complainant or a public authority may appeal to the First-tier Tribunal (Information Rights) against a decision notice. A public authority can also appeal to the First-tier Tribunal (Information Rights) against any information notice or enforcement notice served on it. On hearing an appeal, the First-tier Tribunal (Information Rights) may uphold the notice in its entirety, substitute an alternative notice or dismiss the notice completely.

6.39
The decision of the First-tier Tribunal (Information Rights) may, in turn, be appealed on a point of law to the Upper Tribunal (Administrative Appeals).
(ii)
Australia
6.41
The Administrative Appeals Tribunal established by Administrative Appeals Tribunal Act 1975(Cth) is a hybrid between a court and administrative agency. AAT was established in 1976 to rationalise and replace some of the many appellate tribunals that had existed previously.

6.42 Availability of review on the merits and the right to obtain reasons for decisions. 

6.43 Parties unhappy with the decision of an agency (government department) may go to the next stage of external review, where the original decision to disclose or not disclose will be reconsidered. Under the Commonwealth Act this external review function is undertaken by the Administrative Appeals Tribunal. 

6.44 Some States have this external review function vested in an Information Commissioner. 

6.45 Appeals for the AAT would be to the Federal Court and would ordinarily only be on errors of law. 

d)
Tribunals in South Africa
6.46
Examples of tribunals in South Africa can be found in the following legislation:


a)
The National Credit Act 34 of 2005 provides for the creation of a National Consumer Tribunal. It is an independent body, separate from the National Credit Regulator with members appointed by the President. In addition to its powers to adjudicate disputes directly, credit providers and consumers may appeal to the Tribunal against decisions of the National Credit Regulator. An aggrieved party may, in terms of section 148 of the National Credit Act, apply to the High Court for the review of a decision of the Tribunal or may appeal to the High Court against a decision of the Tribunal.


b)
An Appeal Tribunal has been established in terms of the Films and Publications Act, 1996 (Act 65 of 1996), that provides a second opportunity for contested issues around the classification of publications by the Film and Publication Board.  The Appeal Tribunal may, among others, replace a decision by the Film and Publication Board, amend the classification of a film, game or publication or may impose other conditions in respect of the distribution or exhibition of a film, game or publication.


c)
The Competition Tribunal may, in terms of the Competition Act, 1998 (Act 89 of 1998), among others, adjudicate on any matter referred to it by the Competition Commission in order to determine whether prohibited conduct has occurred.  The Tribunal may also hear appeals against or review any decision of the Competition Commission.  The Competition Appeal Court, with a status similar to that of a High Court, has been established to review any decision of the Competition Tribunal or to consider appeals arising from any interim or final decisions of the Competition Tribunal. 


d)
Chapter 15 of the National Water Act, 1998 (Act 36 of 1998), established a Water Tribunal to hear appeals against certain decisions made by a responsible authority, catchment management agency or water management institution under the Act.  The Tribunal is an independent body.  A person may appeal to a High Court against a decision of the Tribunal on a question of law.
7. 
Conclusion: Proposed structure for Regulator


(See Schedule B6)
7.1 The following principles can be deduced from the Constitutional Court case referred to above in order to assist in determining the proper structure of the IR:
a) Any structure and procedures have to ensure fairness (section 33 of the Constitution and provisions of PAIA). Fairness may, inter alia, be achieved by affording opportunities for representations, legal representation and ensuring the integrity of the Chairperson.
b) When any dispute is resolved by application of the law in any forum, section 34 of the Constitution requires independence and impartiality in a fair public hearing.

c) Before an administrative agency has taken a final decision there is no dispute that can be resolved by an application of the law. 
7.2 The provisional proposals for the structure of the Regulator, as set out above, are as follows :

a)
A shared commission-like structure with a Chairperson in charge.

b) No advisory committee.

c) An equal division of members with PAIA and PPI responsibilities. Members are allocated specific portfolios in terms of the Act.
d) An increase in the number of members to be appointed to be considered. Additional members to be appointed from representative sectors.
e) No tribunal.
In addition to the above proposals a decision has to be made regarding the feasibility of introducing an enforcement committee with expressly defined powers, duties and functions.     
7.3 Impact of the proposed structure on the constitutionality of PPI  processes:

a) Protection of personal information will be regulated by the Regulator through the offices of one or more “privacy” Members.

b) This section of the Regulator will be divided in different departments, most probably a supervision section and an enforcement section.
c) Supervision and enforcement will be effected both in so far as the operational, systemic position is concerned as well as with respect to the complaints section.

d) In both instances fairness should prevail. 

e) A final decision is only taken once an enforcement notice is issued, whether in respect of an operational problem or in answer to a complaint that has been lodged. 
f) The independence and impartiality required in section 34 of the Constitution therefore becomes relevant when an appeal is lodged against the enforcement notice. The appeal is made to the Court (cl 92).   
7.4
Impact of proposed structure on constitutionality of the PAIA process
a) Access to information will be regulated by the Regulator through the offices of one or more “information access” Members.

b) This section of the Regulator will be divided in different departments, most probably a supervision section and an enforcement section.
c) Supervision and enforcement will be effected in respect of complaints received.

d) In both instances fairness is important.

e)  A final decision is taken once access to information is denied to a person by the information officer.

f)  The independence and impartiality required in section 34 of the Constitution therefore immediately becomes relevant when a complaint is lodged with the Regulator.    
Schedule B1
Protection of Personal Information Bill, 2009

CURRENT STRUCTURE OF THE REGULATOR
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Schedule B3

    Comparison:  Establishment of Regulatory Bodies

Independent Communications Authority of South Africa Act, 13 of 2000

Protection of Personal Information Bill, 2009

	Information Regulator
	Independent Communications Authority

	35. Establishment

* Juristic person.
* Jurisdiction.
* Independent and impartial.
* Performs functions ito PPI and PAIA.


	3. Establishment

* Juristic person.

* Independent and impartial.

* Perform functions ito ICASA.

* Function without any political or commercial interference.



	36. Appointment, period of and removal from office of member of Regulator

* Chairperson – fulltime (no other remunerative work without prior permission).
* 4 members – may be appointed part-time (no other remunerative work without prior permission).

* Qualifications.

* Chairperson must direct the work of the Regulator and the staff.

* Disqualifications. 

* President to appoint on NA’s recommendation (Procedure – multiparty committee makes recommendation to NA. NA to approve by majority vote).

* Term – 5 years (eligible for reappointment).

* Resignation in writing (3 months notice).

* Removal from office – grounds and procedure (resolution of NA).
	5. Constitution and appointment of councillors to council

* Council consists of a chairperson and eight other councillors appointed by the Minister upon the approval by the National Assembly.

* NA submit list to Minister of suitable candidates at least one and a half times the number of councillors to be appointed.

* NA may invite technical experts to assist in the selection, evaluation and appointment processes of councillors. 

* Councillor required to take an oath or affirmation before assuming duties.

6. Disqualification

* List of disqualifications.

* Person subject to a disqualification may be nominated for appointment as councillor, but may only be appointed if he or she is no longer subject to that disqualification.

6A. Performance management system

* Minister, in consultation with NA, establishes performance management system.

* Chairperson and councillors conclude agreement with Minister.

* Evaluation by panel constituted by Minister, in consultation with NA.

7. Term of Office

* Chairperson – 5 years and may be re-appointed.

* Councillors – 4 years full-time capacity and may be re-appointed for one additional term.

* Limited restriction i.r.o other remunerative employment.

8. Removal from office

* I.t.o a finding by the NA and the adoption by the NA of a resolution calling for removal.

* Minister may suspend a councillor at any time after the start of the NA proceedings and must remove a councillor upon adoption by NA of the resolution calling for that councillor's removal.



	36A. Vacancies

Reasons for vacancy arising: Disqualification after appointment, resignation, removal, death & permanent incapacity.

Appointment procedure applies to fill vacancy

Appointment for remainder of predecessor’s term of office, unless President/NA directs longer period
	9. Vacancies

* Section 5 procedure followed to fill vacancy.

* Councillor appointed holds office for rest of predecessor's term, unless the Minister with NA approval, directs otherwise.



	36AA. Powers, duties and functions of Chairpersons and other members

Chairperson: Vested with all powers, duties and functions conferred/assigned ito Act/other law by Regulator. Accountable to the Regulator.

Members: Vested with powers, duties and functions conferred/assigned by Regulator or Chairperson. Accountable to Chairperson.
	4. Functions of Authority and Chairperson

* Authority exercises powers and performs duties conferred and imposed upon it by ICASA, the underlying statutes and by any other law and is subject to the PFMA.

* The Council may delegate any power, function or duty of the Authority to any councillor; committee of the Council or the chief executive officer.

* The chairperson of the Council must provide overall leadership to the Council; manage the activities of the councillors; and perform any function assigned to him or her in terms of any law.



	36B. Regulator to have regard to certain other matters

In performing its functions, the Regulator must have regard to:

Protection of personal information set out in Chapter 3.

Protection of all human rights/social interests that compete with privacy, including the desirability of free flow of information and recognition of legitimate interests of public and private bodies to achieve objectives efficiently.

SA’s international obligations.

International guidelines.
	4. Functions of Authority and Chairperson

Authority among others─ 

* must monitor the electronic communications sector;

* must develop and enforce licence conditions;

* may conduct research on all matters affecting the postal and communications sectors;

* may make regulations;

* may do inspections and undertake inquiries;

* must investigate and adjudicate complaints submitted in terms of this Act.



	36C. Conflict of interest

Member or staff member:  Must disclose material interest which could conflict with proper performance of duties.

Provides for disclosure at meetings before matter is considered.

Review/ variation/ setting aside of proceedings if fail to disclose.

Can’t participate in decision-making/deliberations, unless interest is trivial/ irrelevant.

Must be relieved of all duties relating to the matter.


	12. Conflicting interests

* Councillor may not vote at or attend meeting or hearing of the Council if conflict of interests exists.

* Councillor must disclose.

* Failure to disclose leaves proceedings of the Council null and void.

* Councillor guilty of offence (R250 000 fine) in event of failure to disclose.



	37. Remuneration, allowances, benefits and privileges of members

Parliament to determine.

Take into account positions held and whether part-time/full-time.
	10. Remuneration

Councillors’ remuneration determined by Minister with the concurrence of the Minister of Finance.



	38. Staff

Regulator to establish own administration.

Regulator must appoint/second CEO.

Regulator appoints/seconds other staff members.

CEO may appoint senior member of staff as acting CEO in his/her absence (see also cl 38A).

Member of Regulator cannot be appointed as acting CEO.

If CEO absent for longer period, Regulator must appoint an acting CEO.

Regulator must provide for the advancement of persons disadvantaged by unfair discrimination with aim to ensure staff broadly representative of RSA’s population.

Apply equal opportunity employment practices.

Remuneration consistent with public service.

Regulator to consult with Min: Finance.

	14. Staff

* Council establishes own administration consisting of CEO and other staff.

* Appointment of acting CEO.

* Advancement of persons disadvantaged by unfair discrimination.

* Remuneration and pension consistent with that paid in the public sector.



	38A. Powers, duties and functions of CEO

Head of administration.

Accounting officer.

May appoint senior member of staff as acting CEO in absence.

Responsible for and accountable to and must report to the Regulator re:


Management of Regulator’s affairs/operations.


Formation & development efficient administration.


Organisation & management and administrative control of all staff.


Discipline.


Execution of the Regulator’s decisions 

Also must exercise any powers/perform duties and functions conferred/assigned by Regulator to achieve its objects and account to Regulator for these.
	

	39. Committees of Regulator

Regulator can establish committee(s) to perform functions assigned to it by Regulator.

Consist of designated members or designated members and other persons appointed by Regulator for period determined by Regulator (period can be extended).

Regulator to designate chairperson.

Provides for dissolution of committee at any time.

Functions performed by Committee deemed to be performed by Regulator.
	17. Standing and Special Committees

* Council may establish standing and special committees consisting of councillors, staff and experts to perform such functions as may be delegated or assigned to it.

* Council determines remuneration of experts.

17A. Establishment of Complaints and Compliance Committee

* Authority establishes CCC consisting of not more than 7 members, one must be a councillor.

* Chairperson of CCC must be a judge, an advocate or attorney or magistrate.

* Chairperson must manage work and preside at hearings of CCC.

* Qualification as member of CCC.



	40. Meetings of Regulator

Chairperson to determine times and places of meetings.

Quorum consists of majority of members.

Decisions taken by majority resolution.

Chair has casting vote.

Chairperson regulates meetings as thinks fit and must keep minutes.
	11. Meetings of Council

* First meeting of Council determined by chairperson others meetings held as determined by Council.

* Chairperson may convene special meetings, but if two or more councillors request special meeting, chairperson must convene within seven days.

* Majority of the councillors form quorum.

* Decision taken by majority of councillors.

* Chairperson has casting vote in event of an equality of votes.

11A. Minutes of meetings

* Minutes must be kept and is prima facie evidence at proceedings before a court of law or any tribunal.

13. Validity of proceedings

* Decision taken is not invalid merely by reason of irregular appointment or vacancy, if decision was taken by a quorum.



	41. Funds

Annual appropriation by Parliament.

Prescribed fees.

Financial year 1 April to 31 March following year.

CEO is accounting officer.

Must prepare financial statements within 6 months of end of financial year.

AG to audit report.
	15. Financing of and Accounting by Authority

* Money appropriated by Parliament.

* Money in other manner as agreed between the Minister and the Minister of Finance and approved by Cabinet.

* CEO is PFMA accounting officer.

* Other revenue received by Authority paid into the National Revenue Fund.

* Cheques drawn by the Authority.
16. Annual report

* Annual report, financial statements and AG’s report submitted to Minister.

* Minister must table annual report in Parliament.

16A. Restriction on use of name or description implying connection with Authority

Restriction against business names implying connection with Authority.



	42. Protection of Regulator

Persons acting on behalf or under the direction of Regulator indemnified if act in good faith.
	14D Limitation of liability

Councillor or person in employ of the Authority is not personally liable for any damage or loss suffered by any person in consequence of any act which in good faith was performed or omitted in the performance of any function in terms of this Act or the underlying statutes.


	43. Powers, duties and functions of Regulator

To:


Educate.


Monitor and enforce compliance.


Consult.


Handle complaints.


Conduct research and report to parliament.


Do various things relating to codes of conduct.


Also general provisions, including exercise powers ito PAIA.

Can publish reports.

Specific provisions relating to performance of powers/duties relating to information matching programmes.

Ss3 & 4 Commissions Act applies.

Chapter 5 PAIA sets out powers and duties re access to information.
	4A. Register of Licences

The Authority must keep a register of all licences granted and amended.

4B. Inquiries by Authority

The Authority may inquire, among others, into─ 

* regulations and guidelines made in terms of this Act or the underlying statutes;

* compliance by applicable persons with this Act and the underlying statutes;

* compliance with the terms and conditions of any licence by the holder.

4C. Conduct of Inquiries

* Procedure to be determined by councillor presiding at an inquiry.

* The Authority may, among others, by written notice require that a person appears before it; make a statement; and submit to it documents; and question such person.

* The Authority must, within 180 days, make a finding.

4D. Confidential information

* Person may request that specific information be treated as confidential information.

* Within 14 days the Authority must make a determination.



	47. Duty of confidentiality

Duty to treat personal information acquired as confidential, unless communication required by law or to perform duties.


	14C Confidentiality

* Duty not to disclose information  except if Constitution or any law provide for disclosure; if necessary for performance of functions ito Act;  when ordered by competent court.


Schedule B4
Sections 17A-E of ICASA ACT, 2000

Establishment of Complaints and Compliance Committee

17A.
(1)
The Authority must establish a Complaints and Compliance Committee which consists of not more than seven members, one of whom must be a councillor.



(2)
The chairperson of the Complaints and Compliance Committee must be—

(a)
a judge of the High Court of South Africa, whether in active service or not;

(b)
an advocate or attorney with at least 10 years’ appropriate experience; or

(c)
a magistrate with at least 10 years’ appropriate experience, whether in active service or not.



(3)
The chairperson of the Complaints and Compliance Committee must—

(a)
manage the work of the Complaints and Compliance Committee; and

(b)
preside at hearings of the Complaints and Compliance Committee.



(4)
A member of the Complaints and Compliance Committee must be a fit and proper person and must—

(a)
have suitable qualifications and experience in communications, economics, electronic engineering, broadcasting, law, commerce, technology or public policy;

(b)
be committed to the objects of this Act and the underlying statutes;

(c)
not be an office-bearer or an employee of any party, movement or organisation of a party-political nature;

(d)
not be an unrehabilitated insolvent;

(e)
not be mentally ill or disordered;

(f)
not have been convicted of an offence after the commencement of the Constitution of the Republic of South Africa, 1993 (Act No. 200 of 1993) and sentenced to imprisonment without the option of a fine; and

(g)
not be subject to any disqualification contemplated in section 6 and be subject to the provisions of section 12.

Functions of Complaints and Compliance Committee

17B.
The Complaints and Compliance Committee—

(a)
must investigate, and hear if appropriate, and make a finding on—

(i)
all matters referred to it by the Authority;

(ii)
complaints received by it; and

(iii)
allegations of non-compliance with this Act or the underlying statutes received by it; and

(b)
may make any recommendation to the Authority necessary or incidental to—

(i)
the performance of the functions of the Authority in terms of this Act or the underlying statutes; or

(ii)
achieving the objects of this Act and the underlying statutes.

Procedure of Complaints and Compliance Committee

17C.
(1)
(a)
A person who has reason to believe that a licensee is guilty of any non-compliance with the terms and conditions of its licence or with this Act or the underlying statutes may lodge a complaint with the Authority within 60 days of becoming aware of the alleged non-compliance.

(b)
The Authority may direct the complaint to the Complaints and Compliance Committee for consideration.



(2)
Before the Complaints and Compliance Committee hears a matter it must—

(a)
provide the licensee to the dispute with—

(i)
a copy of the complaint where a complaint has been lodged; and

(ii)
a notice setting out the nature of the alleged non-compliance;

(b)
afford the licensee a reasonable opportunity to respond to the allegations in writing; and

(c)
afford the complainant a reasonable opportunity to reply to such response in writing where a complaint has been lodged.



(3)
The Complaints and Compliance Committee must hear oral representations made by the parties referred to in subsection (2) and must permit such parties to be assisted by a legal representative or other adviser.



(4)
The Complaints and Compliance Committee may hold a pre-hearing conference for the purpose of giving direction to the parties regarding the procedure to be followed at a hearing and other relevant matters determined by the Complaints and Compliance Committee.



(5)
Notwithstanding this section, the Authority may prescribe procedures for the handling of urgent complaints and non-compliance matters.



(6)
Sections 4C(2), (4) and (5) and 4D apply with the necessary changes required by the context to a hearing conducted by the Complaints and Compliance Committee.



(7)
(a)
The Complaints and Compliance Committee must keep a record of all complaints received by it, all notices contemplated in subsection (2) issued by it and a record of all its proceedings and findings.

(b)
Such record must be open to inspection by the public at the premises and during the normal office hours of the Authority.

(c)
The Authority must, when so requested by any person and upon payment of the prescribed fee, provide such person with a copy of or extract from such record.

Findings by Complaints and Compliance Committee


17D.
(1)
The Complaints and Compliance Committee must make a finding within 90 days from the date of conclusion of a hearing contemplated in section 17B.


(2)
The Complaints and Compliance Committee must recommend to the Authority what action by the Authority should be taken against a licensee, if any.


(3)
The Complaints and Compliance Committee must submit its finding and recommendations contemplated in subsections (1) and (2) and a record of such proceedings to the Authority for a decision regarding the action to be taken by the Authority.

Decision by Authority


17E.
(1)
When making a decision contemplated in section 17D, the Authority must take all relevant matters into account, including—

(a)
the recommendations of the Complaints and Compliance Committee;

(b)
the nature and gravity of the non-compliance;

(c)
the consequences of the non-compliance;

(d)
the circumstances under which the non-compliance occurred;

(e)
the steps taken by the licensee to remedy the complaint; and

(f)
the steps taken by the licensee to ensure that similar complaints will not be lodged in the future.



(2)
The Complaints and Compliance Committee may recommend that one or more of the following orders be issued by the Authority, namely—

(a)
direct the licensee to desist from any further contravention;

(b)
direct the licensee to pay as a fine the amount prescribed by the Authority in respect of such non-compliance or non-adherence;

(c)
direct the licensee to take such remedial or other steps in conflict with this Act or the underlying statutes as may be recommended by the Complaints and Compliance Committee;

(d)
where the licensee has repeatedly been found guilty of material violations—

(i)
prohibit the licensee from providing the licensed service for such period as may be recommended by the Complaints and Compliance committee, subject to the proviso that a broadcasting or communications service, as applicable, must not be suspended in terms of this subsection for a period in excess of 30 days; or

(ii)
amend or revoke his or her licence; and

(e)
direct the licensee to comply with any settlement.



(3)
The Complaints and Compliance Committee must submit its finding and recommendations contemplated in subsections (1) and (2) and a record of its proceedings to the Authority for a decision regarding the action to be taken by the Authority within 60 days.



(4)
The Authority must make a decision permitted by this Act or the underlying statutes and provide persons affected by such decision with written reasons therefor.
Schedule B5

PROPOSED ESTABLISHMENT OF ENFORCEMENT COMMITTEE:  PROVISIONS TO BE INSERTED IN PPI BILL

Establishment of Enforcement Committee

39A.
(1)
The Regulator must establish an Enforcement Committee which must consist of— 

(a)
at least one member of the Regulator; and

(b)
such other persons appointed by the Regulator, as referred to in section 38(5)
, for the period determined by the Regulator.
(2)
The Chairperson of the Enforcement Committee must be—
(a)
a judge of the High Court of South Africa, whether in active service or not;
(b)
an advocate or attorney with at least 10 years’ appropriate experience; or
(c)
a magistrate with at least 10 years’ appropriate experience, whether in active service or not.
(3)
The Chairperson of the Enforcement Committee must manage the work of and preside at hearings of the Enforcement Committee.
(4)
(a)
A member referred to in subsection (1)(a) may not participate in any proceedings of the Regulator in terms of which a decision is taken with regard to a finding or recommendation of the Enforcement Committee as referred to in section 39B.  

(b)
A person referred to in subsection (1)(b) must be a fit and proper person and must comply with the criteria, referred to in section 36(1)(f), for appointment as a member of the Regulator.
Functions of Enforcement Committee

39B.
The Enforcement Committee─
(a)
must consider, and hear if appropriate, and make a finding on—
(i)
all matters referred to it by the Regulator in terms of this Act; and

(ii)
complaints referred to it by the Regulator in terms of the Promotion of Access to Information Act; and
(b)
may make any recommendation to the Regulator necessary or incidental to—
(i)
the performance of the functions of the Regulator in terms of this Act or the Promotion of Access to Information Act; or
(ii)
achieving the objects of this Act and the Promotion of Access to Information Act.
Schedule B6

PROPOSED STRUCTURE OF REGULATOR
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� 	Clause 38(5) may have to be amended to align it to clause 39A.


� 	Provisions dealing with “Procedure of Enforcement Committee”, “Findings by Enforcement Committee” and “Decision by Regulator” have not been included in the draft amendments.  The inclusion of such provisions, which may be similar to the provisions of sections 17C to E of ICASA, will depend on the powers to be exercised by the Regulator in terms of PAIA and the distinction between internal systemic PPI matters and complaints.              





