COMMENTS RECEIVED FROM STAKEHOLDERS ON THE FURTHER EDUCATION LAWS AMENDMENTS BILL (B13 – 2011)

The following bodies made presentations:  Tshwane South College, South African Democratic Teachers Union (SADTU), National Education Health and Allied Workers’ Union (NEHAWU), National Professional Teachers’ Organisation of South Africa (NAPTOSA)
All commentators supported Clauses 1 – 10 and 14 – 33. There is a huge support to remove all references to provincial authorities and to assign those functions to the Minister or the Director-General.  Even though the comments of Tshwane South College addresses other issues contained in the existing Act, these matters are not within the scope of the Amendment Bill.
Clauses 11 – 13 and Clause 34
The major concerns raised are:

1. The matter of conflict of interest must be aligned with comments in HELA.

2. The appointment of staff employed by the State in terms of the Public Service Act;

3. The appointment of staff by the college as a dual system to staff appointed by the State.

4. The Bargaining Council to deal with the conditions of service of employees

Responses to point 1 (Clauses 8 and 12)
1. Clause 8(g) is proposed to be amended similar to what is in Clause 1 of HELA, 2011 whereas Clause 12 could be amended in line with the proposal of Clause 2 of HELA, 2011.

Responses to point 2 (Clauses 11 to 13 and 34)
2. The Department wants to reiterate the fact that any amendment made to legislation must not be in conflict with any law.  The Public Service Act provides for the employment of public servants and even though it allows for educators, defence force members and the National Intelligence Agency to have their own services Act, these exceptions are not wide enough to include staff employed in an FET college by the State in terms of the FETC Act.  The Employment of Educators Act is not applicable to lecturers or other staff in FET colleges.  Furthermore this Act is under the administrative legislative control of the Minister of Basic Education.  There is no authority in law for the Minister to enact a services Act to create an exception to college staff to be employed in terms of any other Act than the Public Service Act.  Furthermore, the Public Service Act is the legislation applicable to manage the employment and conditions of service to various categories of professionals with the Public Service.  These professional dispensations include lawyers, doctors, nurses, engineers, building professionals, et cetera.  The Public Service Act is flexible enough to allow for specific occupational dispensations to cater for conditions of services applicable to a specific profession or occupation.  These dispensations will obviously deal with the remuneration package applicable to the dispensation, as well as leave and other benefits specific to that occupation.  NAPTOSA strongly argued for a transitional arrangement to establish the Further Education and Training Colleges Act as a services Act for the interim period, until amendments to the Public Service Act can be effected. It is in our view not possible to have such a transitional arrangement to that effect, as there is no approval or commitment by the Minister of Public Service and Administration or Cabinet to make any amendments of this nature to the Public Service Act in future.  Furthermore there is currently no amendment to the Public Service Act tabled in Parliament on this matter.  The Department is of the view that no amendment to these sections can be supported except with regards to the matter of conflict of interest, as stated in paragraph 1 above.
Responses to point 3 (Clauses 34)
3. SADTU and NEHAWU raised a concern about a dual employment system where colleges are also given the power to appoint staff in addition to those appointed by the State.  NAPTOSA acknowledged that the FET sector, like the school sector, needs to have the power to appoint additional staff as specific donors may require FET colleges to offer qualifications which may not be covered by the norms and standards for funding and therefore paid for by the State (ie skills development qualifications). A dual system of employment was in place prior to the commencement of this Act in 2006.  Such a system is therefore not uncommon to the sector and provides the necessary flexibility to changing needs in a community to provide relevant and current qualifications (which may not be within the funding scope of the State in terms of the national norms and standards).
Responses to point 4 (Clause 34)
4. The Bargaining Councils referred to in the Act, reflect the current status of bargaining in the sector.  The Further Education and Training Bargaining Unit in the Education Labour Relations Council is currently the bargaining structure for lecturing staff employed by FET college councils. The General Public Service Sector Bargaining Council (GPSSBC) with its bargaining unit for FET college staff, is currently the bargaining structure for staff employed by the State. The transitional arrangements specifically provide that parties in both bargaining structures may elect to create or move to any other bargaining council. This flexibility provides for the possibility to provide for a single bargaining council in the future if parties so wish. The lecturers which are currently employed by the college council in fully State funded posts will became public servants and their conditions of service will be determined in future by the bargaining structure within the GPSSBC. All conditions of employment which are currently applicable to those staff will remain in force until the employer and the unions enter into collective agreements to amend such conditions of service. 
5.
A number of clauses come into effect on a date determined by the Minister. The Minister will publish this date when all administrative and/or labour relations matters have been concluded. The Further Education and Training Colleges Amendment Bill, 2011, provides for transitional arrangements by way of clause 34. Flexibility is built into clause 35 of the FETC Bill, 2011, which deals with the commencement, in that the FETC Amendment Act, 2011 comes into operation on a date determined by the Minister by Notice in a Government Gazette; and furthermore different dates may be determined in respect of different provisions of this Act.  Thus, although at the date of promulgation, whereby the FETC Amendment Act will be enacted, the Minister can even determine that section 12 of the FETC Amendment Act 2011, will come into operation at another date, by publishing that in a Notice. The following are the clauses that have a “date” linked to them:

Clause 34; Clause 35(1); and Clause 35(2)
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