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24 August 2011
Mr Anele Kabingesi 

Committee Secretary

Portfolio Committee on Higher Education and Training

3rd Floor

90 Plein Street

CAPE TOWN 8000 

akabingesi@parliament.gov.za 

Dear Mr Kabingesi

SUBMISSION OF STELLENBOSCH UNIVERSITY (SU) ON THE HIGHER EDUCATION AMENDMENT BILL [B14-2011]

We thank the Portfolio Committee for the opportunity to submit our comments on the Bill.  This submission was approved on 23 August by the Rector’s Management Team.
Before providing our submissions on the specific provisions, we would like to provide general comments regarding conflict of interest as used in the amended s.27(7) and s.34.

1. Conflict of interest is a concept that can have a variety of meanings and applications.  In our view the meaning of conflict of interest needs to be clear and requires some form of definition.  Conflict of interest can be described as any situation in which a council member has an interest including but not limited to any financial interest, non-financial interest, personal relationship or commercial interest that precludes or may be perceived to preclude that member from acting in the best interests of the public higher education institution.  Each of the “interests” should be defined.  Conflict of interest should include both actual and potential conflicts of interest.
2. Given the wide scope of conflict of interest – as defined above and also as generally understood – we submit that a general prohibition against a conflict of interest of a member with the institution is neither practical nor required.  The concern raised by a conflict of interest should rather be addressed through disclosure at all times, avoidance where possible or required, or mitigated if unavoidable or acceptable within certain parameters.  Such mitigating actions would include:

a. an obligation on the member to disclose the interest 

b. a  proper process to manage any conflicts of interest or potential conflicts of interest, 

c. including processes to mitigate any potential risks. 

3. Our submission includes that the Act requires each public higher education institution to have a suitable conflict of interest policy that meets certain minimum criteria to be specified in the Act.  In essence such a conflict of interest policy supports a broader ethical policy of the institution and would of necessity relate to other policies, e.g. the procurement policy, admissions policy, and also related policies such as a gift policy. 
4. Supporting and ancillary processes should also be in place, e.g. stringent and well governed procurement processes, admission processes, etc.  
5. Besides conflict of interest, thought should also be given to the concept of conflict of commitment that would address the risk that undertaking outside activities could interfere with their primary obligations and commitments to the University.  “Outside activities” could include leadership participation in professional, community, political or charitable activities; any self-employment; any participation in business partnerships; or any employment or consulting arrangements with other entities.  Outside activities may be either compensated or uncompensated.  

6. The Act does not require or specify sanctions in the event of a breach.  Our submission is that the Act should require a council to have suitable sanctioning provisions in the event of a breach of these provisions.  Such provisions would require a proper process and as well as sanctions that could include suspension, disqualification, besides the enforcement of any other sanction found in other applicable legislation.

7. A general avoidance provision that will address collusion between council members to advance the interests of the recused member.

8. The basic principles of management of conflict of interest would apply equally to council members (s.27(7)) and members of staff (s.34) although the process and criteria of application may differ according to the different levels of accountability and operational performance.  Application of the conflict of interest policy at the level of members of staff would be applied against the backdrop of the labour relationship between the institution and the member, and the policies and rules of the institution.
More specifically, we now address the specific provisions
Section 27 (7) of the HE Act(‘Council of public higher education institution’)

‘A member of a council –

…….

(c)
must declare any business, commercial or financial activities undertaken for financial gain that may raise a possible conflict of interest;

In general SU supports the disclosure requirement of this amendment which in our view should be as wide as possible and should extend beyond the business, commercial or financial activities and include all interests as referred to above. 
(d)
may not place him or her under any financial or other obligation to outside individual or organization that may seek to influence performance and function of the council;

SU supports the principle of this amendment.  This requirement would include not only conflict of interest, but also e.g. bribery. 

(e)
(i)
may not have a conflict of interest with the institution;

As indicated above SU submits that such an absolute prohibition is not practical or required.

(ii)
may not have a direct or indirect financial, personal or other interest in any matter to be discussed at a meeting and which entails or may entail a conflict or possible conflict of interest must, before or during such meeting, declare the interest;

SU submits that in the event of a direct or indirect financial, personal or other interest, the obligation should be on the member to recuse him-or herself, and that the council chair would have the authority to order such recusal. 


(iii)
must in writing, inform the chairperson of a meeting, before a meeting, of a conflict or possible conflict of interest of a council member of which such person may be aware;

SU supports this amendment, but recommends that a process be required for recording declaration of interest to be managed within the institution.

(iv)
is obliged to excuse him or herself from the meeting during the discussion of the matter and the voting thereof.’

SU supports this amendment – refer par.(ii) above.

Section 34 of the HE Act(‘Appointment and conditions of service of employees of public higher education institutions’)

-------

(4) 
A member of staff may not conduct business directly or indirectly with the public higher education institution which business is in conflict of interest with the public higher education institution.

SU reiterates its concern against an absolute prohibition and confirms that the risk or underlying concern should be addressed through a conflict of interest policy with supporting processes. 

(5) 
Business referred in subsection (4) relates to conduct that is aimed at receiving any direct or indirect financial personal gain that does not form part of the employment relationship contemplated in subsection (1)’.

SU submits that the requirement should rather be in a definition for conflict of interest and the supporting processes, in this instance, a suitable approval process for “outside activities”.
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Gerhard Lipp

Director: Legal Services
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