SASCO Submission on the Proposed Higher education amendment Bill and the Further Education and Training amendment bills

INTRODUCTION
It is common cause today that SASCO as an organisation has time and again in the past made calls for the altering of certain aspects of governance in institutions of higher education as well as in further education and training institutions. It is for that reason that the present effort at transformation and for which we are converged here today is long overdue, as far as we are concerned. We make this submission building from many existing positions that our organisation in the past had taken, many of which are in possession of government, regarding the current setup of those structures of governance in colleges and universities that will be affected by the bills under discussion. We further believe that the proposed changes should not be seen as merely technical changing of certain sections of the existing Acts to achieve certain immediate goals but should be seen as initial steps leading to a much more comprehensive programme to fundamentally change the structures of governance in higher education and training colleges. We shall elaborate this point below. 
In the same breath we must mention that the proposed changes in relation to the National Students Financial Aid Scheme are as long overdue as other changes that are proposed. As all those present here were are painfully aware of the fact that the proposed changes relate mainly to some unavoidable implications that are resultant of the fact of change of structures of government an example of which is the fact that now colleges are no longer competency of provincial government but rather competency of the Office of the Minister of Higher education. We are also aware that the bigger majority of changes proposed relate to the running of councils of the training colleges and universities in as far as their conduct is concerned. Save of course that this refers to their potential to do business with institutions where they serve as members of governing council. And the main last pillar relates to codification of measures to be undertaken by the minister in cases where for one or the other reason those governing structures are either performing their task in manner contrary to their mandate or not performing those tasks at all. This refers to the question of the extent of empowering of the minister to action certain processes relating to the restoration of normal governances systems in those institutions. In addition to these are other ancillary and resultant changes that arise in both the higher education act as well as the FET Act. 
As expected, we can’t but ensure at all times that we provide transformative context to all our inputs and decisions in relation to those things that relate to changes in higher education. That transformative context serves as the basis for all our action and serve as campus pointing to the direction that serves our revolutionary objectives. Before we make our brief comments on the proposed amendments we will briefly lay our context and understanding. 
There are two main areas that give birth to the current bills and therefore from where we are seated as an organisation. They are privatisation of services, corporate governance and democratization of institutional governance. The democratic movement summed up the struggle for change in education as a struggle for creation of people’s education for people’s power. This recognises the fundamental ideological assertion that education does not belong to institutions that provide it and or the state but it belongs to society. In that sense therefore it is not an entity detached from society but it a terrain through which society reproduces itself, develops and re-invents itself. For that reason the several facets of education must be operated in manner that fulfils the broader purpose of development as defined by our policy base in the country. In South Africa the transformative mandate and function derives from the objective of creation of creation of a democratic, non-racial, non-sexist and united society and particularly higher education system. If education is a social phenomenon or function and therefore an indispensible component of the development of any society it follows naturally therefore that its content and structure are matters from which society cannot be removed.  If its essence is founded on its origins that derive from nature and society; at the point where it is institutionalised there shall be an ever existing tension and contradiction between its social character the unintended consequences born of its eventual institutionalization and later commercialisation.
It is for that reason that to this day there are several debates that exist as to the extent of autonomy that institutions must be granted versus their ever standing necessity to be relevant to society as opposed to the character of ivory towers that used to define them in the erstwhile days. Making a policy submission on Education transformation to the 2007 Policy Conference of the ANC the then National Executive Committee of SASCO opined that the historic mission of the ANC in relation to transformation of education and higher education is to create “a people’s education for people’s power underpinned by the most humane values”. 

The theoretical and policy base that exists in our country which spells the plan of action and perspective in relation to the transformation programme that we made mention of above is the White Paper 3: A Programme for the Transformation of Higher Education of 1997, hence forth to be referred to as the white paper. 

Theorising the challenges of transformation, reconstruction and development the White Paper says “The transformation of higher education is part of the broader process of South Africa's political, social and economic transition, which includes political democratisation, economic reconstruction and development, and redistributive social policies aimed at equity. This national agenda is being pursued within a distinctive set of pressures and demands characteristic of the late twentieth century, often typified as globalisation. This term refers to multiple, inter-related changes in social, cultural and economic relations, linked to the widespread impact of the information and communications revolution, the growth of trans-national scholarly and scientific networks, the accelerating integration of the world economy and intense competition among nations for markets.” The white paper also tabulates fundamental principles that guide higher education transformation as equity and redress, democratisation, development, effectiveness and efficiency, institutional autonomy, academic freedom and public accountability.

In as far as it relates to transformation of governance systems the great principle that guides all of us in that aspect is the principle of democratisation. Democratisation in Higher Education from the conception of SASCO does not only relate to governance in the traditional sense but also to management for there is little value to proper governance when it cannot be properly translated in the sphere of management. It is for that reason that the concept of governance for higher education predominantly refers to the internal structure, organization and management of autonomous institutions rather than merely councils; an error consistently made in the sector. If democratisation must be at the centre of the transformation process of governance it goes without saying that the effective participation of those constituencies or stakeholders previously marginalised in array of governing forums for variety of historical reasons ought to be accelerated and guaranteed. The radical alteration of the modus operandi of these forums ought to be changed in both legislative as well as practical terms. The practical terms referred to in this instance mainly encompass, among other things, change in the quantitative presence of the representatives of critical constituencies or qualitative reform of the overall structural setup of university governance as we know it. 

Over-and-above the other principle underpinning the transformative process in governance is the principle of effectiveness and co-operative governance. Articulating good governance the White Paper provides that good governance must be based on recognition of the existence of different interests and the inevitability of contestation among them, and must therefore create structures and encourage processes which enable differences to be negotiated in a participative and transparent ways. Co-operative governance assumes a pro-active guiding and constructive role for government. As SASCO we consciously construe this to refer to the necessity for government to intervene at instances where such is required whilst at the same time never a mere distant spectator where matters of transformation are concerned.  
          
It is this set of the above mentioned ethos from which we derive our logic which informs the submission we make today in relation to the areas mentioned in the notice for public hearings. It also on this basis that as an organisation we continue to assert that the brand of institutional autonomy in existence in South Africa today constitutes as a stumbling block to transformation and continue to be the shield with which the conservative elements in our society guard their privileges located in the sector. It is becoming increasingly difficult for progressive voices to be heard in these institutions and thereby the institutions become nothing else but cocoons liberalism and restorations racial priviledge. It is for this and many other reasons why cannot continue to live with such autonomy as exists at this moment. 
The despicable and sugar-coated so called “innovative efforts to fight racism” by Professor Jansen based on depoliticizing student governance are a testimony to the fact that the system has no hymnbook to sing from in far as transformation is concerned specifically from a governance point of view. Furthermore it is a reflection that the manner and rules with student governance should be constituted continue are elusive hence such important democratic and transformative forums Student Representative Councils are being turned into Bosberaads of Principals by reactionary and conservative people like Jansen through Americanising our sphere of activism.  It is a clear example of experimentation that we reject and will do all in our power to ensure it doesn’t come to pass.

In summary all of the intended proposals will be measured against the context laid in the few paragraphs preceding.     


Lastly as we reflected above the mentioned amendments relate to the following 

	Regulation of the conduct of council members and staff members of higher education institutions engaging in business with the institution concerned   

To adjust the period within which an independent assessor appointed by the Minister must finalise investigation
To amend the NSFAS Act so as to empower the Minister to intervene in the case of poor performance or maladministration by the board of NSFAS
To provide for dissolution of the board as well as procedure for such removal of the NSFAS Board
To provide for an administrator to temporarily take over the management, governance and administration  
Repealing provisions placing obligation on the employer of a borrower to make deductions from the remuneration of the borrower; and to provide for matter connected therewith!
 







Regulation of the conduct of council members and staff members of higher education institutions engaging in business with the institution
concerned

On this proposed amendment we submit the following:
	That we are in agreement with the amendments proposed from section 27 subsection 7 (a) to (e) on the Member of Council  including the inserted 7 (A) and 7 (B). These sections reinforce the sense of fiduciary duty that members of council have towards the institution. This we agree with the proviso that in the same section a provision ought to be inserted tabulating a sanction and or a procedure towards such a sanction where a member of council had failed to comply with the new laws herein referred to as amendments with particular reference to the duty to declare conflict of interests and recuse oneself from a council meeting when an obligation arises as consequence of this legislation. 


	We also endorse unconditionally the amendments of section 34 of the HE Act as it relates to staff of the university. We in agreement with the provision of the two new inserted subsection (4) and (5). Same as with section 27; this we agree with the proviso that in the same section a provision ought to be inserted tabulating a sanction and or a procedure towards such a sanction where a member of university had failed to comply with the new laws herein referred to as amendments.


Adjustment of the period within which an independent assessor appointed by the Minister must finalise investigation

On this proposed amendment we submit the following:
	That we are not in opposition to the extension of time (from 30 days to 90 days ) that independent assessor may be given in light if the complexities provided for the bigger merged institutions and the greater challenges experienced and we therefore accept such a change of the time limits.


Intervention by the Minister in the case of poor or non performance or maladministration by the board of National Student Financial Aid Scheme

On the proposed amendment we submit the following:
	That we note the intended amendments to the NSFAS Act that seek to empower the Minister to intervene in the specified instances of deficiency attributable to the NSFAS board.

  
	That we believe there is credit to the idea that the Ministry of Higher Education must, as a principle, play a role where there are discrepancies with either the functionality of the board or its capacity or demonstrable intention to execute its mandate.


	That we believe that there must be no fundamental discord in legislative terms between the manner in which the Minister relates to University Councils and the manner in which the Minister relates to the board of NSFAS as such discord will be unjustifiable.


	Therefore we submit that the manner in which the intervention of the Minister in University Councils occurs must not be different to the scenario in the NSFAS board and as such consistency must be ensured. An example in this case is that Section 41A of the Higher Education Act provides for the circumstances in which the Minister may appoint an administrator in a University and these provisions differ in several aspects to the proposed provisions authorising the appointment of an administrator in the instance of the NSFAS board by the Minister. We find difficulty to see justification for this departure.   


	We therefore submit that although we cannot and do not reject the principle that the Minister must intervene in certain circumstances in the affairs of the NSFAS board and the scheme generally we however staunchly submit that such intervention must allow for an initial independent verification process to establish grounds justifying such intervention and such process must be consistent with the process currently legislated for University Councils where an administrator is appointed; particularly Section 41A of the Higher Education Act.


	The function of the initial independent verification process is to allow for the board access to recourse when the Minister develops opinion and states an intention towards appointment of an administrator based on conclusion that it is either a) in financial difficulty or otherwise is guilty of mismanagement, b) have acted unfairly or in discriminatory or inequitable way towards a person to whom it owes a duty under law c) is unable to perform its functions effectively due to dissension among board members and so on and so forth as it appears in the amendment bill.      




	We submit that the reason we make this submission to this matter as we do is purely our belief that proper administrative fairness is founded upon our common effort to ensure accountability on the side of the minister  and that of the supposed beleaguered NSFAS board.


	We submit however that the logical and ancillary changes consistent with the principle are accepted with exception subject to the fulfilment of the checks and balances put here above. 



To provide for dissolution of the board as well as procedure for such removal of the NSFAS Board


On the proposed amendment we submit the following:

	That we accept insertion of the new Section 7 and its contents on the proviso that those that are based on the judgement of the Minister alone are also subject to a process of audit or verification consistent with our initial statement.


	That we accept we accept that the board may be dissolved when 75% of its members have resigned as well as when a duly appointed administrator it in accordance with the law and His stipulated mandate. 



To provide for an administrator to temporarily take over the management, governance and administration

On the proposed amendment we submit the following:

	That we accept and endorse as correct and acceptable the totality of the proposed amendments with the exception of the proposed 17A (3) (a) that refers to the maximum time in which the administrator can exercise the conferred authority. Instead of the proposed two years proposed we submit that a year is a period long enough for an institution as significant as NSFAS to survive without a proper governance structure. 


Repealing provisions placing obligation on the employer of a borrower to make deductions from the remuneration of the borrower; and to provide for matter connected therewith!


On the proposed amendment we submit the following:
	We accept the repeal of the legislation in question. 


In as far as the amendment bill of the Further Education and Training is concerned the points of focus are:
	The amending of FET Colleges Act , so as to remove all references provincial authority 

The assigning of all functions previously assigned to MEC’s to the Minister
The removal of all reference to Head Of Department and replacement with Director General 
	 Regulation of the conduct of council members and staff members of training colleges engaging in business with the institution concerned   
	To provide afresh for the appointment of staff
	To provide transitional arrangements
And provide for matters connected therewith.
 

The amending of FET Colleges Act , so as to remove all references provincial authority


On the proposed amendment we submit the following:
	In line with the splitting of the education department and establishment of higher and basic education departments the changing of competencies towards the FET  sector from basic education department to higher education department leads us to endorse only as unavoidable and logical these changes. We do this with the view that this will also allow the Ministry to decentralise some of these functions where necessary but be custodians of the sector and its administrative and political direction 


The assigning of all functions previously assigned to MEC’s to the Minister
On the proposed amendment we submit the following:
In line with the splitting of the education department and establishment of higher and basic education departments the changing of competencies towards the FET  sector from basic education department to higher education department leads us to endorse only as unavoidable and logical these changes.

The removal of all reference to Head Of Department and replacement with Director General
On the proposed amendment we submit the following:
That we accept this change as well. It is logical it ought to occur

Regulation of the conduct of council members and staff members of training colleges engaging in business with the institution concerned

On the proposed amendment we submit the following:
These sections reinforce the sense of fiduciary duty that members of council have towards the institution. This we agree with the proviso that in the same section a provision ought to be inserted tabulating a sanction and or a procedure towards such a sanction where a member of council had failed to comply with the new laws herein referred to as amendments with particular reference to the duty to declare conflict of interests and recuse oneself from a council meeting when an obligation arises as consequence of this legislation.


To provide afresh for the appointment of staff
On the proposed amendment we submit the following:
That in our experience as an organisation the challenge of staffing in FET colleges is nothing less than a crisis from the quantity of obtainable teaching stuff to the several questions about quality considerations. 
	It is for that reason that the discrepancy of staffing must be resolve not merely through legislation but also in paying attention to the dire crisis related to qualifications and remuneration crises without which the training sector will permanently suffer from the chronic illness of incompetency and lack of efficiency and growth
    

To provide transitional arrangements and provide for matters connected therewith.
On the proposed amendment we submit the following:
We endorse the proposed and necessary changes. 

Conclusion
It is an unwavering position of the South African Students Congress that the biggest enemy to transformation in higher education and even society is the unfettered dominance of neo-liberal ideas in our country and globally. This is coupled with an education system that offers no alternative view but allows for all to be trapped in cycle of thinking of those whose thoughts continue to impoverish the majority here and everywhere else in the world. It is important to mention this because the real reason why we need to regulate conduct of people in our boards is the rampant outsourcing of critical services in the state and in institutions of higher learning therefore leaving the market forces to determine the pace development and its quantity as well as quality. The corruption inherent as a risk in situation cannot e arrested by the sheer exercise of declaring conflict of interest and related exercises but will be arrested by empowering of our institutions to provide many essential services from the inside. This will be achieved only when we are dedicated to creating that capacity. 
It is the neo-liberal notion that our fate must be placed in the hands if the unseen hand of the market that our legislators must battle all the time the challenges that come with the system underway. The struggle for changing of norms in society is not the one to be abandoned for in the workers and the poor of this country rely on institutions of the people and all have the responsibility to prove that indeed this institution continues to be worthy of the title of a people’s institution if it is at all now.
In addition to the inputs we made here above to the proposed amendments we ought to mention that we have also missed an opportunity to drive far reaching resolutions in relation to transformation of higher education because at this point the changes in front of this session are not as far reaching as we would want to see. 
There are great bottle necks in the structural set up governance as the including the prevailing crisis of state of collapse of Institutional forums in the majority of institutions. This is more worrying considering the great transformative role that was envisaged for them at the point of their establishment. Bully Senates continue to run amok in our institutions and the most vulnerable constituencies remain voiceless and on the periphery due to their underrepresentation in forum of power.    
The struggle against reactionary and unfettered institutional autonomy that gives birth to institutions that are totally unaccountable to society and a whole range of negativity continue to be unavoidable. 

