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Constitution 17th Amendment Bill and Superior Courts Bill
Summary of submissions and Departmental responses
The Justice Portfolio Committee advertised for and received 14 written submissions on the Constitution 17th Amendment Bill [B6 – 2011] (CAB 17) and Superior Courts Bill [B7 – 2011] (SCB).

	No of submission.
	Name
	Bill(s)

	SC 1
	Ane Pienaar
	

	SC 2
	Al Jama-ah
	SCB

	SC 3
	Legal Aid South Africa 
	SCB

	SC 4
	Law Society of South Africa
	CAB 17 and SCB

	SC 5
	Centre for Constitutional Rights
	SCB

	SC 6
	Judicial Officers Association of South Africa
	CAB17 and SCB

	SC 7
	P AH Hjul 
	CAB17 and SCB

	SC 8
	Business Unity South Africa 
	CAB17 and SCB 

	SC 9
	Same as SC 13- discard. 
	

	SC 10
	Competition Commission
	CAB17 and SCB 

	SC 11
	Centre for Constitutional Rights
	CAB 17

	SC 12
	LRC and Section 27 Catalysts for Social Justice
	CAB 17

	SC 13 
	Democratic Governance and Rights Unit
	CAB 17

	SC 14
	Adv. Frans Reyneke
	CAB17 and SCB

	SC 15
	COSATU
	CAB17 and SCB


The summary is divided in 2 parts:
· Part 1 contains a summary of comments received on the Constitution 17th Amendment Bill by clause.

· Part 2 contains a summary of comments received on the Superior Courts Bill by clause.

Part 1: Summary of comments received on the Constitution 17th Amendment Bill (by clause)
	Constitution 17th Amendment Bill

	SC
	Name
	Clause
	Comments

	7
	Paul Hjul
	General: Process
	Argues that the process before introducing the Bill is flawed. CAB 17 is not a mere continuation of CAB 19. It should have been re-gazetted for public comment to comply with the requirements of section 74(5) of the Constitution.

	
	DOJ
	
	Section 74(5)(a) of the Constitution requires that “particulars” of the proposed amendments must be published in the Gazette for public comment.  This has been complied with as indicated on the cover page of the Bill.  The amendments proposed in this Bill were published for public comment in the Gazette as required.  The short title of a Bill amending the Constitution can only be determined once it has been passed by Parliament, since section 3(2) of the Citation of Constitutional Laws Act 5 of 2005 provides that “(t)he short titles of laws amending the Constitution of the Republic of South Africa, 1996, passed by Parliament after the commencement of this Act must reflect their chronological order, in line with the short titles indicated in the third column of the Schedule; the first such law passed after this Act takes effect starting with the number following the last number indicated in the third column of the Schedule”.


	7
	P Hjul
	Cl 2 and 6

Sections 166 and 170, Constitution 

Lower courts
	Renaming magistrates’ courts serves no rational purpose. Opposes the lumping together of Magistrate’s Courts with lower courts, which encompasses any court established or recognised by an Act of Parliament. The term lower courts could include courts in addition to magistrate’s courts. Generally, other jurisdictions use the term lower courts to indicate a court that is not a court of last resort. The Constitution distinguishes between courts, for eg, in section 166, 170 (courts that can enquire into the constitutionality of a matter and those that do not; section 173 (courts that have the inherent power to protect and regulate their own process). Argues that there is value in retaining magistrate’s courts as a distinct entity. 
Recommends that Magistrate’s Court should be structured to have general jurisdiction and be ordinary courts. That the Department should promote the proper institutional development of Magistrates Courts as a core component of the legal system and not as an appendage to the Department.

	
	DOJ
	
	The proposed change from “magistrates’ courts” to “lower courts” is aimed at enabling the comprehensive restructuring of the magistrates’ courts without having to amend the Constitution.  

	6
	JOASA
	Single judiciary
	Recommends that Magistrates be referred to as judges of the lower courts (not judicial officers). Considerable dissatisfaction at the absence of legislation regulating Magistrate’s conditions of service and benefits. The distinction between judges and judicial officers has implications for magistrates’ benefits.

	
	DOJ
	
	An earlier draft version of the Bill did propose changing the office of “magistrate” to that of “judge” (and included a host of consequential amendments that such a change would necessitate).  It emerged from the comments received on this proposal that several issues remain to be addressed before such a change could be effected.  Since the main object of the Bill relates to the rationalisation of the Superior Courts, it was decided to revisit the issue of the offices of “magistrate” and “regional magistrate” when the comprehensive review of the Lower Courts’ structure takes place.

	10
	Competition Commission
	Specialist Courts: Appeals from the Competition Appeal Court to SCA and CC
	Section 62 of the Competition Act creates a dual appeal system. Competition Appeal Court has final jurisdiction for prohibited practices, merger control and processes of the Competition Tribunal (Chapters 2, 3 and 5). The SCA or CC has jurisdiction in any dispute about the jurisdiction of the Competition Commission, Competition Tribunal, CAC or constitutional matter related competition issue or. In practice this has created another layer to appeals process as parties with special leave of CAC or SCA can lodge an appeal with the SCA.

Supports elimination of SCA from system. The CAC to have final jurisdiction in competition matters. Parties can appeal directly to CC. 

	
	DOJ
	
	1. See section 62 of Competition Act 89 of 1998.

2. See section 167 of Labour Relations Act 66 of 1995.



	14
	Frans Reyneke
	Section 176, Constitution

Term of office of constitutional court judges
	Section 176(1) of the 1996 Constitution should be revisited to address the term of office of constitutional court judges. 

	
	DOJ
	
	The Bill does not amend section 176 of the Constitution.  The view is held that if such an amendment is being contemplated, the proposed amendment should be published in the Gazette for public comment in terms of section 74(5) of the Constitution.  (The proposals published in May 2010 did include a proposed amendment to section 176, in terms of which the fixed-term of Constitutional Court judges would have been abolished, and they would have held office until discharged from active service in line with the provisions relating to other judges.  This proposal was omitted from the Bill as introduced.)

	4
	LSSA
	Cl 3 
(Section 167, Constitution)
Apex Court

	Does not support the establishment of the CC as the apex court. 
Recommends that section 167 of the Constitution is not amended as proposed.

	
	DOJ
	
	The provisions of clause 3 seek to give effect to what is de facto the current legal position.  The Constitution is the supreme law of the Republic and the Constitutional Court has the ultimate jurisdiction to adjudicate on the constitutionality of all laws, including the common law, which is derived from the Constitution.  However, the leave of the Constitutional Court would have to be sought to appeal to the Court on any matter falling outside its present jurisdiction. This is to ensure that only matters where the interests of justice so require are heard by the apex court.

	11
	CCR
	Cl 3 

(Section 167, Constitution)

Apex court
	Concerned re implications (increased workload, time consuming perpetuation of distinction between constitutional/non-constitutional matters, especially for direct access and direct appeals; current composition and modus operandi of the CC not conducive to an apex court).

Recommends that if establishing CC as apex court should review composition, appointment criteria and way it sits. May require further amendments to the Constitution, which should not be dealt with in an ad hoc way.

	
	DOJ
	
	See comment above.  It may (arguably) be appropriate to provide for a transitional provision (such as determining a date from which the amendment of section 167 would take effect).

	12
	Legal Resources Centre + Section 27
	Cl 3 

(Section 167, Constitution)

Apex Court
	Supports an apex court as important step towards a single judiciary. The distinction between constitutional and non-constitutional matters should be removed. CC should be vested to hear any matter directly or on appeal if the interests of justice so demand. 

Alternatively, if the distinction is retained, the CC’s power to hear ‘issues connected with constitutional matters’ should be retained.

Recommend:

(3) The Constitutional Court—

(a) is the highest court [in all constitutional matters] of the Republic; and 

(b) may decide [only constitutional ] matters [, and issues connected with decisions on constitutional matters;]—

(i) on appeal, if the interests of justice require that it decide the matter;

(ii) in respect of which it has exclusive jurisdiction in accordance with subsection (4);

(iii) directly, in accordance with subsection (6)(a); and 

(iv) referred to it in terms of legislation contemplated in section 172(2)(c).

[and] (c) [makes the final decision whether a matter is a constitutional matter or whether an issue is connected with a decision on a constitutional matter.]

	
	DOJ
	
	The question is whether or not it should at all be possible to bring a non-constitutional matter to the Constitutional Court as a court of first instance (from which no appeal lies).   (The Heads of the Superior Courts, in earlier comment to the Minister, submitted that the “interests of justice – test” should remain.)


	13
	DGRU
	Cl 3
(Section 167, Constitution)

Apex Court
	Turning the Constitutional Court into an apex court is likely to be harmful to constitutional jurisprudence.  Clause 3 should not to be passed.  Constitutional amendments should not to be made lightly, and without sound, pressing reasons to justify them.  In addition to creating uncertain jurisdictional boundaries and the likelihood of a dramatic increase in workload for the Constitutional Court, the Bill also casts doubt on the future of the Supreme Court of Appeal.  The SCA has built a significant expertise within its field of jurisdiction, and has made significant contributions to the development of South African jurisprudence.  The status and expertise of the court could be undermined by the amendment.  

	
	DOJ
	
	See comment above.

	8
	BUSA
	Cl 4 

(Section 168 Constitution)
	Draws attention to negotiations regarding ‘dispute resolution in Nedlac. Organised labour argues that the LAC should be the final court of appeal and that the SCA should not be able to hear appeals from the Labour Appeal Court.

Recommends that the matter is resolved at Nedlac and that any amendments are brought to Parliament then.

	
	DOJ
	
	See footnote 2.  The view is held that, should the proposed clause be passed, appeals from the Labour Appeal Court would lie to the Constitutional Court.

	15
	COSATU
	Cls 4 and 5 
(Sections 168 and 169, Constitution)

Specialist labour courts
	Supports a specialised labour court dispensation (previous versions of the SCB incorporated the Labour Courts and Labour Court of Appeal. Labour law is a specialist field, requiring expertise of both individual and collective law. Labour matters are better heard and more appropriately decided by judicial officers with extensive labour law experience. A specialist labour court dispensation is also intended to be more accessible and less formal than ordinary courts. This is reflected in its procedure.

CAB17 LC and LAC established ito section 151 and 167 of LRA. Sections 157 and 173 of the LRA provide for their exclusive jurisdiction over labour matters arising from labour legislation. Section 167(2) of the LRA states that the LAC is the ‘final court of appeal In respect of judgements made by the Labour Court. This has been found to contravene section 168(3) of the Constitution, which provides that the SCA is the highest court of appeal except in constitutional matters. Recommend that amend the Constitution to accommodate the exiting labour court dispensation as follows.

· Cl 4 (section 168, Constitution) provide that the SCA ‘may decide appeals in any matter arising from the High Court … except where an Act of Parliament provides otherwise’ to render the relevant LRA provisions constitutional and provide for exclusive jurisdiction of the LAC.

· Cl 5 (Section 169 of the Constitution) should retain the status quo by allowing the High Court jurisdiction over matters assigned by an Act of Parliament to another Court. This ensures the Labour Court’s exclusive jurisdiction as provided for in the LRA.

	
	DOJ
	
	In other words, the proposed amendment is supported.

	14
	Frans Reyneke
	Cl 9
(Section 175, Constitution)
	1. The word senior judge should be changed to Head of Court who is defined in the Superior Courts Bill as the Judge President of the Division. Section 175 should specifically provide for the appointment of Supreme Court of Appeal acting Judges.

2.  It is also submitted that it should be regulated that when appointing acting judges that preference be given to judges who have to render a service until the age of 75. These persons have a wealth of judiciary and legal experience, they have knowledge of the Bench and the costs of their services are already paid for.

	
	DOJ
	
	1.  The use of words/expressions that have defined meanings in national legislation should be avoided in the Constitution.  It is not desirable to have to refer to national legislation in order to interpret terminology used in the Constitution.
2.  This matter should be regulated by the policy prevailing at the time.  Acting appointments are at present the preferred available mechanism employed in order to determine candidates' suitability for judicial appointment in a permanent capacity.  

	4
	LSSA
	Cl 10 (4)(b)

Expanded role of JSC
	Does not support cl 10(4)(b): Magistrate’s Courts still regarded as lower ranked (Cannot consider the validity of a will; does not have inherent jurisdiction; and can’t decide on the constitutionality of legislation). Follows that administration of the Magistrate’s Courts should remain separate to that of the High Court, SCA and CC.

Recommends that clause 10(4)(b) be removed and that the appointment, transfer and other matters relating to Magistrates should remain as is (supports the status quo).

	
	DOJ
	
	Note the contrast between these sentiments and those of JOASA.  However, the amendments in question do not relate to the status, functioning or jurisdiction of the Magistrates' Courts.  It is aimed at establishing a framework within which greater uniformity could be achieved in respect of matters governing the judiciary.

	6
	JOASA
	Clause 10 [refers to 11?] (Section 178 Constitution)
	Recommends that the powers and functions of the Magistrates Commission be clarified.

	
	DOJ
	
	This is not a matter that should be dealt with in the Constitution.

	11
	CCR
	Cl 10 
(Section 178, Constitution) JSC’s expanded mandate
	Concerned at the JSC’s increased workload. Relationship between proposed Committee and JSC; and the Magistrates’ Commission and the JSC requires clarification. 

Recommends that the clause provides for the structure of the Committee and that the relationships between the Committee and the JSC and the Magistrate’s Commission be clarified.

	
	DOJ
	
	It is not advisable to insert too many details in the Constitution.  The clause is aimed at enabling the Legislature to provide for those details in national legislation (the Judicial Service Commission Act).  

	12
	Legal Resources Centre + Section 27
	Clause 10 
(Section 178 Constitution) JSC’s expanded mandate
	Before JSC’s mandate is expanded in respect of appointing, promoting, and transfer of the judicial officers of lower courts, should ensure that can deliver on its existing mandate.

If expand its mandate, need to look to issue of resources.

1. The relation of JSC to the proposed committee in s178(4)(b) needs clarification. As does the composition and structure of any committee established.

Plenary powers of appointment of specific candidates should not reside with the JSC – could provide a limited but useful role in designing judicial selection procedures and for developing criteria for judicial appointment.

2. On the appointment of new members of the JSC – section 178 should expressly provide for self-selection by leadership of the Lower Courts. A provision similar to that of JPs could be used to identify the 2 senior judicial officers to serve as Chair and Deputy Chair of the newly established committee.

3. On scope and mandate of proposed committee

Would the new Committee replace the Magistrate’s Commission or merely take over part of its functions (and which part?)

Section 178 should provide the necessary detail on the scope, mandate and functions of the committee.

	
	DOJ
	
	Ad point 2:  Agreed that this matter should be developed further, probably by way of an amendment.


Part 2: Summary of comments received on the Superior Courts Bill by clause
	Superior Courts Bill

	SC
	Name
	Clause
	Comments 

	2
	Al Jama-ah
	General
	Argues that the Bill should provide for a separate court to deal with Muslim marriages. This will go a long way to alleviate the hardships experience d by Muslims with regard to the lack of full legal consequences for their Muslim marriages.

	
	DOJ
	
	Legislation dealing with Muslim marriages is being developed.

	7
	Paul Hjul
	General: Alternate appellate structure
	Makes several proposals for an alternate appellate structure.

	
	DOJ
	
	The proposals in question amount to a major reinvention of the appeals-court structure, culminating in a system where decisions of the Constitutional Court could be appealed to the SCA (ostensibly to prevent the “castration” of the SCA – see p 131).  It is, in our view, not feasible to amend the Bill (and the Constitution) in order to accommodate these proposals.

	5
	CRC
	General
	Centre applauds the manner in which the Bill entrenches institutional independence of the judiciary by placing the management of judicial functions squarely in the hands of the judiciary and by permitting it to determine its own financial requirements. The Centre also applauds the streamlining and integration of the court system facilitated by the Bill. 

	
	DOJ
	
	Noted.  

	6
	JOASA
	Preamble
	Reference to judiciary would not encompass judicial officers of the Lower Courts. Recommends that referred to Judges of the lower courts.

Recommends ‘The Chief Justice is head of the judiciary and exercises responsibility over the development and implementation of norms and standards for the exercise of judicial functions of all courts’.

	
	DOJ
	
	The present wording has been framed following extensive consultation with the Heads of Courts.

	7
	Paul Hjul
	Long title and Preamble
	Has various objections to the Long Title and Preamble:

· Objects to the piecemeal approach to making provision for the administration of the judicial function of all courts’. The Act does not address the Magistrates Courts. 

· Objects to the JSC’s involvement in the appointment of lower court judicial officers, but without having a role in overall policy shaping. The Bill ignores the role of the Magistrate’s Commission.

· The extension of the Chief Justice’s powers is undesirable. Opposes CAB 17, amendment to section 165(6). The Chief Justice is given similar powers to that of the Minister in earlier versions of this legislation, indicating that the underlying principle remains command and control. Asks to what extent the government will allow a non-executive minded CJ to be appointed.

· Similarly, objects to references in Preamble to CJ as head of judiciary.

· Objects to retaining Bhisho and Thoyandou as superior seats. These would be better suited to other administrative functions for court services.

· If purpose is to facilitate uniformity by providing a framework for judicial management, the absence of policy/framework that precedes the legislation is problematic.

	
	DOJ
	
	 Noted.  

	7
	Paul Hjul
	Definition – head of court
	The Bill should include persons who are ‘acting’

Should refer to magistrates’ courts as well.

	
	DOJ
	
	An acting head of a Court would be a head of Court, it is unnecessary to include this in the definition.  Clause 9(4)(b) refers to the “head of each Lower Court”.  This phrase is used only once in the Bill and, in the absence of any uncertainty as to the meaning to be ascribed thereto, does not require to be defined.  However, in the event of uncertainty as to who those heads are, it would probably be more appropriate to address the matter in clause 9 itself. 

	7
	Paul Hjul
	Definition - Registrar
	Should take into account that Regional Courts have registrars as well.

	
	DOJ
	
	The Bill does not relate to registrars of Regional Courts.

	7
	Paul Hjul
	Cl 2 – Objects and interpretation of Act
	Subsection (a) amounts to a change of the goal posts (as the provisions of Chapter 8 have been amended without the rationalization having been done); subsection (b) stands for itself, however I must remark that the “transformation imperatives of the Constitution” statement is a bit bizarre – how does this legislation achieve any of the transformation imperatives of the Constitution? Or is the transformation agenda of the ruling party being equated with the transformation imperatives in the Constitution and thrust onto the Chief Justice to effect through directives?; subsection (c) is a major problem.

	
	DOJ
	
	Apart from the formal and technical transformative provisions of the Bill (e.g. the laws repealed in Schedule 1), the emphasis on, and framework provided for, the judicial management of the judicial functions of all courts must surely be regarded as a major transformative initiative towards enhancing the independence, impartiality and effectiveness of the courts.

	7
	Paul Hjul
	Chapter 2 (Constitutional Court, SCA and High Court of SA)
	Asks whether specialist superior courts are included.

	
	DOJ
	
	See definition of “Superior Court” – it includes all courts of a status similar to the High Court.

	7
	Paul Hjul
	Cl 3(b) and(c)
(Introduction of legislation dealing with court structures)
	Objects. Section 34 of the Constitution establishes the right to have disputes adjudicated by a tribunal, but doesn’t require that a section 34 tribunal be created as such. The provisions are restrictive of this right.

	
	DOJ
	
	We disagree that the Bill is restrictive of this right.  The Minister is, after all, the “Cabinet member responsible for the administration of justice”. 

	14
	Frans Reyneke
	Cl 4
(Constitution and seat of CC)
	The reference to a specific number of Constitutional Court Judges in the Bill may limit the growth of the Constitutional Court. The Constitutional Court now becomes the highest Court in the Republic and may hear a wider range of cases in terms of the amendment to Section 167(3) of the Constitution. The number of Constitutional Court Judges should be governed by regulation made in terms of Clause 29 of the Superior Courts Bill. This will then require a further amendment to Section 167(1) of the Constitution by deleting reference to the number of judges in that section. 

	
	DOJ
	
	Noted.  However, if the principle is retained that the Constitutional Court should sit en banc there would be no rationale for expanding its Bench.

	7
	Paul Hjul
	Clause 5 (Constitution and seat of SCA)
	Queries whether clause 5(1)(a) includes an impermissible delegation.

New clause 5(1)(c) to replace cl 7: The President of the Supreme Court of Appeal may by notice in the gazette make provision for the lodging and consideration of applications pertaining to a prospective appeal to be handled by judges of the Supreme Court of Appeal or the President of the Supreme Court of Appeal at the seat of the High Court of South Africa (or at the main seat of the Division) from which the matter arises.

	
	DOJ
	
	The view is held that the empowering provision contained in clause 5(1)(a) is in order, since the matter must be determined “in terms of” an Act of Parliament, and not “by” such an Act.
We have reservations about the merits of the proposed “alternative” circuit provision as it is unclear whether there is a need for such a provision and why it should be dealt with in this clause, as opposed to clause 7.

	14
	Frans Reyneke
	Clause 5
	The words “prescribed criteria” as found in 5 (1)(a)(iii) are too vague and should be replaced with “the rules of the Court”. The Rules will be then be subject to scrutiny.

	
	DOJ
	
	See clause 49.  “Prescribed” refers to regulations made by the Minister on the advice of the Chief Justice, which regulations must be submitted to Parliament before publication in the Gazette.

	7
	Paul Hjul
	Cl 6(2)(a) and (b) (Constitution of High Court of SA)
	Objects to the use of the term ‘specified headquarters’ without saying how the specification will be made. Notes that the Judge President need not be headquartered at the main or local seat. 

Objects to the reference to ‘prescribed criteria’ to determine the number of judges in a division of a High Court. Recommends that the JSC should have a role in determining how many judges there are within a Division.

	
	DOJ
	
	“Specified headquarters” has an administrative purpose only.  It is not clear on which basis the JSC is regarded as an appropriate functionary to assist with the determination of the size of the Bench, but it may be considered to involve the JSC in such a process. 

	7
	Paul Hjul
	Cl 6(3)
	The legislation provides that provincial boundaries determine the Division’s jurisdiction. Yet, the Minister after consulting the JSC, but without Parliament’s endorsement or without consulting with the Premiers of Provinces, is able to modify the boundaries.

	
	DOJ
	
	The Premier of a province is represented on the JSC whenever it deals with a matter relating to a Division in that province. (Section 178(1)(k) of the Constitution.)

	7
	Paul Hjul
	Cl 6(4)(a)
	Where a Division, has more than one local seat, cautions against concurrent jurisdiction in appeals. (Gauteng and Eastern Cape especially problematic.)

	
	DOJ
	
	Noted.  

	7
	Paul Hjul
	Cl 6(4)(b)
	Requiring that the JP compile a single court role for the Division will make the administration of larger Divisions, as well as divisions with multiple seats, very complex.

	
	DOJ
	
	The Heads of Court, whilst having commented on this clause, did not identify this provision as a challenge.  

	7
	Paul Hjul
	Cl 6(4)(c)
	Objects to the use of the word deploy as has political connotations.

Fears that if JP headquartered in Bhisho or PE or East London, the Grahamstown court could wither away to become a court that hears some Full Court appeals and some matters in the geographical area of the Court.

	
	DOJ
	
	In our view the reasonable, informed reader of the clause would not read political connotations into the word "deploy".  

	7
	Paul Hjul
	Cl 6)(5)
	Questions the value of a single high court. Introduces a federal single court structure, instead of the provincial high courts that are ‘identifiably (as opposed to practically) autonomous and part of the pride of the province’.

	
	DOJ
	
	Noted.

	7
	Paul Hjul
	Cl 6(6)
	The President, CJ and Min: Justice are removed from the Court where the designation is being made. Compared to judges at the High Court, they not have firsthand knowledge of who would be best suited to act. Appears to be a way of exercising more political control. 

	
	DOJ
	
	It could be considered to involve the JSC in the designation of the Deputy Judge President who would perform the acting role if the Judge President is absent.

	7
	Paul Hjul
	Cl 6(7)
	Queries why Minister needs to be consulted if a court is to sit at a place other than its seat. Also, there is no provision to inform the public by requiring that the Minister cause notice to be given in appropriate newspapers and Gazette.

	
	DOJ
	
	The Ministerial consultation is aimed at ensuring that the budgetary implications of such "remote" sittings are taken into account.  Further deliberations may, however, be needed on the merits of this provision.  We do not anticipate that it would serve any useful purpose to give formal (Gazetted) notice of any such sittings.  

	7
	Paul Hjul
	Cl 7 (Circuit Courts)
	Objects to this "thoroughly idiotic and ill thought out provision" as not taking into account how the SCA works, turning it into a body that corrects the errors of the High courts, while the CC is elevated into an apex court and eventually no longer the constitutional adjudicatory forum it was intended to be. Further lowers the status of the SCA. May need to establish a circuit court system for applications for granting of leave to appeal. Submits that could have a pre-appeal circuit as proposed in clause 5 or recommends new 7

(1) The President of the SCA may by notice in the Gazette establish circuit districts for the SCA, for the hearing of pre-appeal applications emanating from the areas of jurisdiction of those districts, and may by like notice add to or alter such districts.

(2) The SCA must at least twice a year and at times and places as may be determined by the president of the SCA, hear applications in each district referred to subsection (1)’.

	
	DOJ
	
	Noted.  The provision is aimed at enhancing access to justice.  What are "pre-appeal" applications?  

	14
	Frans Reyneke
	Clause 7
	The heading is ambiguous, as the wording of the section excludes certain courts, for example the Constitutional Court which is excluded in terms of Clause 4 of the Bill. It should be amplified to read “ Circuit Courts for the Supreme Court of Appeal and other High Courts”.

	
	DOJ
	
	Noted.

	5
	CRC
	Clause 8 (Judicial management of judicial functions)
	1.  Centre is concerned about the unfettered power granted to the Chief Justice in clause 8. In terms of that clause the Chief Justice is compelled to obtain the support for any directive or protocol of the majority of members of a forum of judicial officers, the composition of which is left entirely to his or her discretion in terms of sub-clause 8(1). 

2.  Sub-clause 8(4)(c) should be amplified, as presently the scope of what Lower Court judicial functions the Judge President of a Division is expected to co-ordinate is unclear. 

3.  Sub-clause 5(a) should be amended to provide that: 

 (5) Any protocol or directive in terms of subsection (3)- 
(a) may only be issued by the Chief Justice if it enjoys the majority support of all the heads of Superior Courts; and 
(b) must be published in the Gazette.


	
	DOJ
	
	1.  In terms of clause 8(5)(a), any protocol or directive must be supported by the majority of a forum so convened.  When considering protocols or directives, such a forum must include all the heads of the Superior Courts.  Although the magistracy must also be represented, there may be room regulating their representation in more concrete terms.
2.  This was deliberately left open in order to leave room for the judiciary to develop this concept.

3.  Some refinement may arguably be required.

	6
	JOASA
	Clause 11 (Cl 8??)  (Judicial management of judicial functions)
(See also definition of judicial officer)

(Appears to be based on SCB, 2010)
	The term judicial officer should be defined to refer to judicial officers of the courts contemplated in cl 2(a) and (B) of the CAB and not by referring to section 174, Constitution.

	
	DOJ
	
	We do not agree with this submission.  On a reading of section 174 of the Constitution, there can be no doubt as to the meaning ascribed to "judicial officer".

	6
	JOASA
	Clause 11(1) (Cl 8(1)??)

(Appears to be based on SCB, 2010)
	The CJ has a discretion as to the circumstances (cl 11(1)) in which consultation with the lower courts must take place. It would be preferable if consultation was the norm or alternatively the circumstances where consultation is mandatory are specified.

	
	DOJ
	
	There is arguably some room for refinement of this provision.

	7
	Paul Hjul
	Cl 8 (Judicial management of judicial functions)
	How are the lower courts to be represented on the forum of judicial officers (what about customary courts and small claims courts?). 

	
	DOJ
	
	See comments above.

	7
	Paul Hjul
	Cl 8
	Concerned about very wide scope of the provisions relating to the delegation of judicial management, for example, 8(4)(a) which provides ‘any function or any power in terms of this section, vesting in terms of the Chief Justice or any other head of court, may be delegated to any other judicial officer..

	
	DOJ
	
	Noted.

	7
	Paul Hjul
	Cl 8
	There is no reference to the number of persons (no limit) to form the forum. Concerned that CJ may pack the forum, especially with lower court judicial officers.

	
	DOJ
	
	Noted.

	14
	Frans Reyneke
	Cl 8
	Clause 8(1) creates optional consultative forums to enable the CJ to perform his duties in terms of this specific clause of the Bill. Some of the forums should be compulsory.

	
	DOJ
	
	Noted.  

	7
	Paul Hjul
	Cl 9 (Access to courts, recess periods and attendance at courts)
	Objects to clause 9 being applied to SCA and CC. The tone and wording of many provisions inappropriate.

	
	DOJ
	
	Noted.  

	7
	Paul Hjul
	Cl 10(1) and (2)

(Finances and accountability)
	What about the Constitutional Court trust? How are monies donated or other support for the Superior Courts to be provided for?

Unclear whether the courts are to be regarded as a department of state or whether the Minister of Justice will be the conduit for budget requests to the National Treasury.

	
	DOJ
	
	This clause is earmarked for further development informed by deliberations.

	7
	Paul Hjul
	Cl 11 (Appointment of officers and staff)
	The clause contains no provisions relating to the qualifications that officers, particularly a registrar (and taxing master) must have, despite their extensive responsibilities. Recommends that regulations relating to qualifications and processes for the appointment of staff to courts are made in consultation with the JSC.

Queries who the court manager takes instructions from? On face of it, he or she may be required to take instructions from both the DG and CJ? Danger of interference! Also concerned that there is greater danger for court officers to account to a DG or CJ or to the Office of the CJ than to the Min: Justice, who is at least accountable to Parliament.

Comments that in the case of delegation by the Minister to an officer in Department or to the Office of the CJ, the officer in the Office of the Chief Justice would answer to the Minister for certain things while answering to the CJ in others.

	
	DOJ
	
	Conditions of service for public servants (which the officers of the Courts presently are) cannot be dealt with in this Bill.  It would arguably not be appropriate to involve the JSC in no-judicial appointments. 

	7
	Paul Hjul
	Cl 12 (Manner of arriving at decisions by CC)
	The provision ignores the situation where there is a deadlock and also in the case where the composition of the CC causes problems in a particular case, such as the Hlope matter. Objects to acting judges being appointed to deal with a recusal from the CC.

	
	DOJ
	
	Any concrete proposal in this regard may be helpful.

	14
	Frans Reyneke
	Clause 12
	Clause 12(1) – states that at least 8 Constitutional Court judges must hear a matter. Recommends that this number is decreased to 5, which is similar to a full bench of the SCA. This should allow more cases to be heard and to operate two Courts at the same time.

	
	DOJ
	
	This would require a Constitutional amendment – see section 167(2) of the Constitution.  

	6
	JOASA
	13(1)(b)  (Manner at arriving at decisions by SCA)

(Appears to be based on SCB, 2010)
	‘Exercises should read ‘exercise’

	
	DOJ
	
	This comment relates to a provision that has been omitted from the Bill as introduced (Office of the Chief Justice).

	7
	Paul Hjul
	Cl 13
	Submits that the Bill should provide that where there is no judgement to which a majority of judges agree, the hearing must be adjourned and the parties asked to address the court regarding any intention to appeal to the CC and, if so, refer the matter to the CC for consideration. If the CC declines to hear the matter then the CJ (NOT President of the SCA) should empanel a new court of the SCA.

	
	DOJ
	
	We do not support the proposal that a court may be composed by the Head of another Court, even if he/she happens to be the Chief Justice. 

	7
	Paul Hjul
	Cl 13(4)
	Interlocutory relief, such as applications for leave to appeal in forma pauperis, are well suited to being addressed at the seat of the court where the appeal originates.

	
	DOJ
	
	Noted.

	7
	Paul Hjul
	Cl 14(1) (Manner at arriving at decisions by Divisions)
	Why, in extraordinary circumstances, can a bench consist of more than 3 judges.

	
	DOJ
	
	Extraordinary circumstances?

	7
	Paul Hjul
	Cl 14(3)
	Clumsy formulation.

	
	DOJ
	
	The wording is based on existing provisions, but could of course be revisited during course of deliberations on the Bill.

	7
	Paul Hjul
	Cl 15(1) (Referral of order of constitutional invalidity to CC)
	Phrasing redundant: recommends state: ‘Whenever a competent court declare ...’ The SCA and Divisions are competent in terms of the Constitution. However, queries the use of word competent as potentially controversial – what if statute not explicit that the court has the status of a High Court. Argues also that the CC should be informed of any order of invalidity. The CC has to confirm the order and in doing so will decide whether the court is competent.



	
	DOJ
	
	It would be a factual question whether a court is “competent”.  All courts must be established in terms of legislation.  If that legislation does not stipulate that the Court is equal in status to a High Court, that Court would not be competent to make an order of invalidity as contemplated in the provision.

	7
	Paul Hjul
	Cl 15(2)
	Argues that a general principle should exist for the head of a Superior Court to instruct the State Attorney to appoint counsel at the expense of the State where it is in the administration of justice to do so.

	
	DOJ
	
	Disagree.

	6
	JOASA
	16(1)(c) 
(Appeals generally)

(Appears to be based on SCB, 2010) 
	‘Perform’ should read ‘performs’.

	
	DOJ
	
	Relates to clause 11 of the present Bill, from which this grammatical error is absent.

	7
	Paul Hjul
	Cl 16 

(Appeals generally)
	Concern at overburdening of SCA with matters that are factual. Should introduce an appellate system to address factual appeals.

	
	DOJ
	
	This has not been raised by the SCA as a problem, but deliberations may indicate a need for refinement.

	3 
	LASA
	Cls 16 and 17

(Appeals and leave to appeal)
	Clause 16 Appeals generally:

Argues that clause 16(2)(a) is unconstitutional as dismissal on the sole ground that the outcome may have no favourable outcome or practical effect, may violate section 35(3)(o) of the Constitution – every convicted person has the right to appeal to a higher court.

Clause 17 Leave to appeal

Argues that clause 17 is unconstitutional for the same reasons.

Recommends that clauses 16(2) and 17(1)(ii)(b) and (c) be deleted.

	
	DOJ
	
	It is difficult to imagine a situation where an appeal decided in favour of a convicted person would have no practical effect or result for that person.  However, appeals in criminal matters are regulated by the provisions of the Criminal Procedure Act 51 of 1977, and the Constitutional Court has given judgment on the validity of the “leave to appeal” regime provided for in that Act.  (In S v Rens 1996 (1) SA 1218 (CC); 1996 (2) BCLR 155 (CC); 1996 (1) SACR 105 (CC); and S v Twala (South African Human Rights Commission Intervening) 2000 (1) SA 879 (CC); 2000 (1) BCLR 106 (CC); 1999 (2) SACR 622 (CC). It may however be necessary (or prudent) to provide more clarity on the laws governing appeals in criminal matters.


	7
	Paul Hjul
	Cl 17 (Leave to appeal)
	Argues once more against a circuit appeal court. The Registrar is in Bloemfontein and a prospective appellant would already have obtained the services of an attorney in Bloemfontein. However, if preparatory applications are heard by 2 judges of appeal on circuit (primarily operating in chambers) the costs to parties is greatly reduced.

	
	DOJ
	
	To our knowledge these so-called “preparatory applications” are decided “on the papers” – arguments are hardly if ever entertained in respect thereof.

	14
	Frans Reyneke
	Clause 17
	17(1)(a)(ii) – “There is some other compelling reason why the appeal should be heard” 

The words are not only vague but could also become a minefield of uncertainty and last resort of reasons why a matter should go on appeal. The wide definition created may over burden the various Courts of Appeal. The terms should be narrowed down to reasons of fact and matters of law only. 

	
	DOJ
	
	Noted.

	4 
	LSSA
	Cl 18 
(Suspension of judgement pending appeal)
	Provision appears to confirm the common law.

Ito Common law, rescission of judgement can’t be granted in High Court by consent of plaintiff. Section 36 of the Magistrate’s Court Act was amended to allow for this. 

Recommends brings the situation in the High Court in line with that in Magistrates Courts by (a) including a provision similar to section 36 of the Magistrate’s Court Act. But notes that the constitutionality of the common law position is being challenged (the Doj&CD is the respondent), or (b) section 36 of the Magistrate’s Court Act be reviewed.

	
	DOJ
	
	Noted, to be discussed.

	7
	Paul Hjul
	Cl 19 (Powers of courts on hearing appeals)
	Argues should apply to any court with appellate jurisdiction (including lower courts (doesn’t believe that they should have powers of appeal), and special statutory appeal courts, for example, the Military Court of Appeal, Competition Appeal Court, Labour Appeal Court.

	
	DOJ
	
	The Bills’ provisions relate to all Superior Courts, including courts of a status similar to the High Court.  See clause 2(3).

	14
	Frans Reyneke
	Cl19
	This provision should be dealt with on an exceptional basis and after careful evaluation. It is suggested that the power to call for supplementary evidence on appeal be limited to cases where the majority of judicial officers presiding over the matter is of the opinion that an injustice will be committed should the further evidence not be heard.

	
	DOJ
	
	We are not aware of any practical problems having emerged in this regard.  To be revisited during deliberations.

	7
	Paul Hjul
	Cl 20  (Settlement of conflicting decisions in civil cases)
	The change is significant. At present the Minister must consult with the SALRC (section 23 of the Supreme Court Act). Also, problematic as it provides that the Minister may submit a matter, whereas the CJ must cause the matter to be argued. Recommends that the wording is that the Minister must and the CJ may.

	
	DOJ
	
	Noted.  Is the suggestion that the Chief Justice may or may not decide to cause the matter to be argued in order to determine the said question of law? 

	7
	Paul Hjul
	Cl 21 (Persons over whom and matters in relation to which Divisions have jurisdiction)
	Appear to conflict with an allowance for binding contractual arbitration.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 22 (Grounds for review of proceedings of Lower Court)
	Recommends an additional ground of review be that the order of a lower court is unconstitutional.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 24 (Time allowed for appearance)
	Recommends that the following is inserted:

’(1) Subject to subsection 2, the time allowed for entering an appearance to a civil summons served outside the area of jurisdiction of the court in which it was issued shall not be less than a month after service of the summons. 

(2) A party intending to sue out a summons for service outside the jurisdiction of the area of the court may bring an ex parte application for consideration by the registrar or a judge in chambers authorising shortened service’.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 27(2) (Removal of proceedings from one Division to another or from one seat to another)
	There is no provision for a situation where two courts are both of the view that another court is better placed to hear a matter. 

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 29 (Rules of the CC)
	Queries the exclusion of the Rules Board from the process of varying the Rules of the CC.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 30 (Rules of the SCA and High Court)
	Should not protocols and directives made under this Act also be subject to 30(2)? (Where do rules end and protocols and directives made ito this Act begin?)

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 31 (Nature of courts and seals)
	The seal of a Superior Court should be designed by the State Herald/

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 36 (Manner in which witness may be dealt with on refusal to give evidence or produce documents) 
	The clause appears to require a judge to hear an objectionable subpoena in every instance. Recommends that a judge should only need to conduct a hearing in chambers if the party does not consent to the subpoena’s withdrawal. It can be re-issued under different terms. As the Registrar is already required to give notice for the chamber hearing, he/she could in the same notice allow the party the opportunity withdraw or modify the subpoena.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 38 (Reference of particular matters for investigation by referee)
	Recommend that any superior court in any civil proceedings have the power to appoint a referee where appropriate and with parties’ consent. But not for the family courts, as the Family Advocate already performs this function.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 39 (Examination by interrogatories)
	Although unlikely that the SCA would need interrogatories, it seems arbitrary not to allow it the same powers as the CC. Also, the provision that interrogatories are permitted only where the person giving evidence is located outside of the court’s (geographical) area of jurisdiction severely curtails its power. The provision also doesn’t take into account technological advances, such as the use of videoconferencing.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 41 (Court may order removal of certain persons)
	Unclear whether a court must detain the person ordered removed. Also, the provision does not address measures to prevent contemptuous behaviour or behaviour that is designed to interfere with the proceedings that happens during an adjournment (only when the court is sitting).

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 47 Issuing of summons or subpoena in civil proceedings against judge) 
	Highlights this as an issue for serious debate. While supports the protection of the office (not the individual), the legitimacy of the judiciary could be undermined if legal suit against persons who are also judges are delayed or denied by another judge.

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 49 (Regulations
	Advocates role for the JSC. (Too) Extensive powers to be exercised through regulations made by Minister and CJ, as well as protocols. Also concerned about the prescribed criteria referred to in 5(1)(a)(iii), which must be approved by the president. What happens if the President doesn’t approve?

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 50 (Existing High Courts)
	Refers to the Bhisho ‘saga’. Makes sense to make the Bhisho Court, the Eastern Cape Regional Court headquarters (now in PE).



	
	DOJ
	
	

	7
	Paul Hjul
	Cl 50(1)(h)
	Cl 50(1)(h) refers to ss 2(a) but no ss 2(a)

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 50(4)
	What is the effect of this clause on South Gauteng. Does South Gauteng have a JP?

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 50(5)
	There is no terminating clause (‘sunset clause’) once the rationalising process completed in Lpa, Mpa or NW Divisions. Why is there no input from provinces on this?

	
	DOJ
	
	

	7
	Paul Hjul
	Cl 53 (Reference in other laws)
	How are the old local divisions be construed in the new dispensation? For example, should a reference to the WLD be construed as reference to the SCA?

	
	DOJ
	
	

	8
	BUSA
	Schedule 2 – Labour Relations Act 66/1995
	Section 151(2) Labour Relations Act

Supports amendment but Nedlac (organised business), DOL, organised labour (COSATU, FEDUSA and NACTU (organised labour) are negotiating re amendments to the labour laws.

A theme is the meaning of ‘matters under jurisdiction in section 151(2) LRA.

Organised labour argues that the Labour Court should have sole jurisdiction over all labour matters. The High Court, which has inherent jurisdiction, has assumed jurisdiction over labour matters, specifically those underpinned by contract or administrative law. This has led to disputing parties having a choice regarding the forum in which to bring their matter. Argues premature to amend the Act now in this Bill. 

Recommends that the issue should remain in Nedlac and that any amendments be brought to Parliament then.

	
	DOJ
	
	

	8
	BUSA
	Schedule 2 (sections 154(1); 154(2); 154(3); 154(4), 154(5); 154(7), 154(9), 154(10), 170(2), 170(4) and 170(5) LRA)
	Supports the proposed amendments, substitutions and deletions

	
	DOJ
	
	

	15
	COSATU
	Schedule 2, item 2
	· Support the proposals to align the tenure and the employment conditions of labour judges with the rest of the judiciary.

· But argue that the SCB does not go far enough in preventing forum shopping in labour matters that entail the enforcement of (common law) contractual rights and obligations. Presently the Labour and ordinary courts share jurisdiction. The LRA and Basic Conditions of Employment Act should have been amended accordingly

	
	DOJ
	
	· 


� [doja89y1998s62]62  Appellate jurisdiction


(1) The Competition Tribunal and Competition Appeal Court share exclusive jurisdiction in respect of the following matters:


   (a)   Interpretation and application of Chapters 2, 3 and 5, other than-


     (i)   a question or matter referred to in subsection (2); or


    (ii)   a review of a certificate issued by the Minister of Finance in terms of section 18 (2); and


   (b)   the functions referred to in sections 21 (1), 27 (1) and 37, other than a question or matter referred to in subsection (2).


(2) In addition to any other jurisdiction granted in this Act to the Competition Appeal Court, the Court has jurisdiction over-


   (a)   the question whether an action taken or proposed to be taken by the Competition Commission or the Competition Tribunal is within their respective jurisdictions in terms of this Act;


   (b)   any constitutional matter arising in terms of this Act; and


   (c)   the question whether a matter falls within the exclusive jurisdiction granted under subsection (1).


(3) The jurisdiction of the Competition Appeal Court-


   (a)   is final over a matter within its exclusive jurisdiction in terms of subsection (1); and


   (b)   is neither exclusive nor final in respect of a matter within its jurisdiction in terms of subsection (2).


(4) An appeal from a decision of the Competition Appeal Court in respect of a matter within its jurisdiction in terms of subsection (2) lies to the Supreme Court of Appeal or Constitutional Court, subject to section 63 and their respective rules.


(5) For greater certainty, the Competition Tribunal and the Competition Appeal Court have no jurisdiction over the assessment of the amount, and awarding, of damages arising out of a prohibited practice.


�


� 167  Establishment and status of Labour Appeal Court


(1) The Labour Appeal Court is hereby established as a court of law and equity.


(2) The Labour Appeal Court is the final court of appeal in respect of all judgments and orders made by the Labour Court in respect of the matters within its exclusive jurisdiction.


(3) The Labour Appeal Court is a superior court that has authority, inherent powers and standing, in relation to matters under its jurisdiction, equal to that which the Supreme Court of Appeal has in relation to matters under its jurisdiction.


 (4) The Labour Appeal Court is a court of record.


�
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