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Introduction 

This submission outlines the Higher Education (HE) sector’s response to the call for comments 

on the Further Education and Training Colleges Amendment Bill, 2011; the Higher Education 

Laws Amendment Bill, 2011; and the Skills Development Amendment Bill, 2011. The response 

supports many of the proposed amendments, but also raises some concerns, as well as 

omissions. Comments also include some discussion of the National Financial Aid Scheme Act, 

Act 56 of 1999 and the Further Education and Training Colleges Act, Act 16 of 2006. 

The submission will firstly deal with the support and concerns in respect of ‘conflict of interest’; 

followed by comments regarding the Ministerial prerogative to intervene in the management of 

the NSFAS; as well as the measures put in place to enhance effective governance, 

management and funding of public Further Education and Training colleges. It will conclude with 

proposed alternative provisions to those included in the Higher Education Laws Amendment Bill. 

1. Higher Education Laws Amendment Bill, 2011 

Section 27 of Act 101 of 1997 

The HE sector supports in principle the proposed additions to the legislation in respect of 

conflict of interest. We believe that the amendment of Section 27 will assist higher education 



institutions to implement their current processes for the declaration of interest, as well as 

measures for dealing with conflict of interest. 

However, the HE sector has a number of concerns related to these provisions. The description 

of ‘conflict of interest’ as a ‘direct or indirect financial, personal or other interest’ allows for a 

broad interpretation of the term. The reason for the broad description is possibly because there 

are countless hypothetical scenarios where a member of council may be in a position to 

influence, or gain unfair advantage, which is not financial in nature, but may still be significant 

(for example where a member of council’s family stands to benefit through the improper actions 

of the council member with regard to the awarding of a tender). Nevertheless, while the 

sentiments underlying this proposed addition to the Act is understood, the possible broad 

interpretation is problematic. The HE sector strongly suggests that the description of ‘conflict of 

interest’ is clearly defined and that such definition (and implementation of the provision) is to be 

read in conjunction with relevant institutional policies and procedures to safeguard the interest 

of institutions. Internal policies and procedures aimed at such practices are often more suited to 

regulating conduct, seeing as these policies are infused with the requisite institutional 

knowledge in the specific context of the relevant institution. 

Further, while we support the provisions in the proposed section 27(7)(c), we believe this should 

go further and require the declaration of any personal interest as well, and that this provision, 

as well as 27(7)(d) should be redrafted (see below). 

However, we do not support the provision in the proposed sub-sub-section 27(7)(e)(i).   Were 

this to be enacted it would not be possible for a member of another university or higher 

education institution to serve on the Council; or, for many qualified and employed people whose 

services are invaluable to Councils to serve on them. Conflicts of interest do arise, and the 

proper procedure is to require disclosure; and/or recusal. 

 

Proposed alternative provisions to those included in the Higher Education Laws Amendment 

Bill, B14 – 2011 are as follows: 

 

S 27 of the Higher Education Act, 1997 is hereby amended by the insertion for subsection (7) of 

the following subsections. 

 
“(7)  [The] A member of a Council must be a person[s] with knowledge and experience  



relevant to the objects and governance of the public higher education institution 

concerned. [;] 
 (7bis) A member of a council or a committee of a council 

 

(a) must participate in the deliberations of the council, or the committee of the council, in 

the best interests of the public higher education institution concerned; 

(b) who has a direct or indirect financial or personal interest in any matter to be 

discussed at a meeting of the council must, before or during such meeting declare 

such interest, to the council or the committee concerned, and comply with such other 

rules as the council may adopt; 

(c) may not place himself or herself under any direct or indirect financial or other 

obligation to any entity or third party that might in any way influence him or her from 

acting in the interests of that entity or third party in relation to any matter before the 

council or a committee of the council; 

(d) must, after having declared an interest in terms of sub-section (b) above excuse 

himself or herself from the meeting and any subsequent meeting at which  the matter 

is to be discussed, is not entitled to receive papers relating to the matter, and may 

not exercise a vote on the matter in a committee or in the council; 

a. after being excused may be called into a meeting to clarify certain matters 

and thereafter leave the meeting; 

b. for the duration of the discussion on the matters from which an individual has 

recused him/herself, the discussion may not deviate into other related issues; 

c. where discussion affecting a recused individual are to be made on the basis 

of information/evidence presented to the meeting, there should be an 

opportunity for the individual to express their views on that 

information/evidence;  and 

(e) who contravenes any of the above provisions shall be guilty of an offence and if 

convicted shall be liable to [a fine? imprisonment?] and/or disqualification from 

holding office as a member of a council or a committee of a council.” 

 

Section 34 of Act 101 of 1997 

The HE sector do not support the proposed sub-sections 34(4) and 34(5) for the reasons set out 

below, but we believe that provisions regulating financial relations and business transactions 



between a member of staff and the public higher education institution that are not part of the 

employment relationship are necessary. 
 

In our view, the provisions contained in the Bill would have the following unintended and 

damaging consequences: 

• A university may be precluded from using a patented product in which a staff member 

has a financial interest as this could involve indirect conduct of business. 

• Key individuals would not take employment in public higher education institutions, 

especially if the proposed sub-section is interpreted to include the interests of spouses. 

 

The HE sector recognises that doing business with an entity in which a council member or a 

staff member or a student has a direct or indirect financial interest (including an indirect through 

a family member) has inherent dangers.   As a result institutions not only require both the 

declaration of any such direct or indirect personal interest and recusal where there is any 

interest, but also generally have a set of institutional rules which require that any transaction 

with a member of council or staff, or an entity in which a member has an interest (direct, indirect 

or personal) must be 

• shown to be exceptional and in the interests of the University (e.g. there is no one or no 

entity better qualified to do this);  and 

• may not be approved under delegated authority but must be referred to the council for 

decision. 

 

Accordingly, we propose an alternative to the provisions of clause 2 of the  Bill which we believe 

will achieve the main object (eliminating nepotism and other forms of similar corruption) while 

avoiding what we believe are unintended and potentially damaging consequences (see below). 
 

Further, the HE sector is of the opinion that students, broadly speaking, should also be included 

in the prohibition in relation to conflict of interest. Although the Student Representative Council 

(SRC) is covered under council, other students are not covered. The inclusion of students is 

informed by the fact that students are members of important institutional structures where inter 

alia important procurement and business matters are dealt with. As a result, they might use their 

membership in these structures to pursue their business interests. 



S 34 of the Higher Education Act, 1997 is hereby amended by the insertion for sub-section (4) 

of the following subsections: 
“(4) A member of staff and a student of a public higher education must declare any direct 

or indirect financial or personal interest in any entity that tenders, or is approached, 

or may be approached, to contract with that public higher education institution in 

writing to the registrar of that public higher education institution. 

 (5) A council, or a committee of a council, or an officer of a public higher education 

institution must, before contracting with an entity in which a member of staff or a 

student has a direct or indirect financial or personal interest, or before contracting for 

services outside of an employment relationship with a member of staff, take steps to 

satisfy itself/himself/herself that no conflict of interest would arise, and that the 

transaction is in the best interests of the public higher education institution. 

(6) A member of staff of a public higher education institution may not, on behalf of that 

public higher education institution, contract with himself or herself or any entity in 

which he or she has a direct or indirect financial or personal interest.” 

 

 2. National Financial Aid Scheme Act, Act 56 of 1999 

Insertion of sections 4A and 4B 

These provisions are primarily aimed at enhancing the powers of the Minister by permitting him 

to direct the Board to take any action specified by him, and/or to appoint an administrator to take 

over the function of the Board in the event that the Board does not remedy within the prescribed 

time the situation that prompted the Minister to issue the directive in the first place. 

We note that the National Student Financial Aid Scheme (NSFAS) is established as a juristic 

person in terms of section 3(1) of the NSFAS Act. Section 3(2) stipulates that NSFAS is 

managed, governed and administered by the Board. The Board is vested with fiduciary duty and 

powers of management towards the institution equal to that of a board of directors of a public or 

private company. The insertion of section 4A makes provision for unilateral action by the 

Minister in a wide variety of circumstances, and virtually usurps the function of the Board.  The 

broad nature of the criteria for intervention by the Minister as set out under section 4A(1) (a) to 

(f), and the consequent scope that it creates for unfettered, arbitrary intervention by the Minister, 

may be seen as compromising the independence and integrity of the Board. 



Section 4A(2) furthermore provides that the Minister may, prior to any representations by the 

Board in this regard, unilaterally determine the nature of the specific concern, the remedial 

action that needs to be taken and the timeframe within which this is to be achieved. This is not 

in keeping with principles of good corporate governance and fair administrative action. Only 

after failing to implement the Minister’s direction, within the specified time period and to the 

satisfaction of the Minister, is the Board allowed to make representations, at which juncture the 

Minister is already permitted to replace members of the Board if he/she so chooses. This ties in 

with a similar and related concern with regard to section 4B, where the Minister is at liberty to 

decide that the Board in failing to comply with a directive (which is automatically regarded as 

reasonable, just and fair without any opportunity to respond thereto). 

Section 4B(3) does make provision for submission from the Board before a decision on the 

appointment of the administrator is made, but at the stage where the directive is issued in the 

first instance. The Board should have the opportunity to make submissions before the directive 

is issued. The Minister is moreover not required to furnish reasons for his conclusions upon 

receiving such representations, which calls into question the fairness and transparency of this 

process. 

Insertion of section 7A 

The Minister is given expansive powers to dissolve the Board at this discretion and appoint an 

administrator. Similar concerns as far as fairness and transparency are concerned, to those 

raised above, prevail. 

Notwithstanding the above concerns, the HE sector is of the view that the Minister should have 

the power to appoint and remove Board members by making provision for a due process that 

would be followed in case of non-performance – where guidelines pertaining to expectations 

and conduct should be documented against which Board members should be evaluated. This 

should be premised on the principles of fairness, integrity and respect for members. 

Furthermore, section 4A(5) does not limit the term of the Administrator. We recommend that the 

terms of not more than 2 years be included for the provision to be in line with section 17A(1) and 

(2). In addition, section 7A(1)(c) assumes that the Administrator and the Board can operate 

concurrently. We recommend that the provision be revised to reflect that the Minister may 

consider dissolution of the Board even if the resignations are less that 75%. 

 



3. The Further Education and Training Colleges Amendment Bill 

The HE sector supports the amendments to the FET College Act, Act 16 of 2006, but has some 

reservations, primarily in relation to the capacity of the public FET sector. 

Comments are referenced by page number: 

P1- P11 
In these sections of the Bill, the Minister of HET replaces the provincial MECs of Education as 

the political head under which Further Education and Training colleges fall. The legislation 

empowers the Minister (and Director-General) of DHET to approve the following: appointment 

and dissolution of FET College councils; merger and closure of FET Colleges; admission and 

readmission requirements; enrolments in FET College programmes; and any others matters that 

pertain to the management and governance of FETs.  In doing so, it brings the governance and 

management of FET Colleges in line with the provisions applicable to higher education 

institutions and thereby promotes a more integrated post-secondary education sector. 

 
P11-12 
Subsection 9 is supported as an important insertion in respect of good governance since 

members of FET College councils are expected to declare any conflict of interest arising from 

any business, commercial or financial activities connected to the FET College.  

 

P14 
The amendments of section 20 of the FETC Act 16 of 2006 clearly outline that the FET Colleges 

are the sole employers for lecturers and support staff. This will correct the anomaly where 

certain staff members at FET Colleges were previously employed by the provincial Department 

of Education and others by the Colleges, thereby impacting on the remuneration, benefits and 

conditions of service.  This arrangement will hopefully bring about harmonisation of staff 

remuneration and other benefits at FET Colleges.  However, it must be noted that the capacity 

of FET Colleges to serve as employers is, in many cases, lacking and interventions will be 

required to ensure that this does not jeopardise staff in any way during the transitional period. 

 

P17 
Section 22 of the Bill makes provision for the Minister to determine the funding to be allocated to 

FET Colleges on a fair, equitable and transparent basis.  Furthermore, the Minister must provide 



sufficient information on an annual basis to public FET Colleges to enable them to prepare their 

budgets for the next financial year.  The question arises as to the funding formula that will apply 

to public FET Colleges and how this will be applied to ensure that Colleges are funded on a 

sustainable basis for an approved programme and qualification mix (PQM).  The funding of 

NATED courses was previously excluded from the Norms and Standards for Funding of 

colleges, whereas the enrolments for these courses sometimes surpass those for the NC(V) 

programmes.  As a result, many colleges are under-funded and experience financial crises.  

This will need to be addressed by the Minister if FET Colleges are expected to fulfill their 

mandate. 

 

P24 
Section 41H is amended to remove the Council of Education Ministers (at provincial level) as a 

consultative body in terms of the development and implementation of policy as it pertains to FET 

colleges. What it fails to indicate is how FET colleges previously managed by provincial 

Departments of Education will now be managed by a single national Department based in 

Pretoria. Where Provincial Transitional Oversight Committees (PTOCs) exist, such structures 

have enabled the various stakeholders to engage constructively with the shifting legislative 

environment. It might be useful to think of post-transitional, regionally based forums to facilitate 

communication between the various FET stakeholders at provincial and national levels. 

 

GENERAL COMMENTS: 

• The HE sector is concerned that this Bill may not align with the current Green Paper on 

Post-Secondary Education. It is recommended that both the processes are closely 

aligned.  

• Beyond its clear indication that the FET colleges are the sole employers for their 

lecturing and support staff, the Bill is silent on the mechanisms for initial and continuing 

professional staff development at FET colleges.   

• A positive development is that the Bill empowers FET colleges to perform a wide range 

of governance, financial, human resources, planning, student support, and other 

functions. However, again the question of institutional capacity arises since recent 

research suggests that capacity within the FET sector is very uneven. It may be 

expecting too much of certain FET Cclleges to take on many of these functions without 

carefully designed institutional capacity development programmes that are implemented 

in the short- to medium-term. 


