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Constitution 17th Amendment Bill and Superior Courts Bill 
 Summary of submissions and Departmental response thereto
The Justice Portfolio Committee advertised for and received 14 written submissions on the Constitution 17th Amendment Bill [B6 – 2011] (CAB 17) and Superior Courts Bill [B7 – 2011] (SCB).

	No of submission.
	Name
	Bill(s)

	SC 1
	Ane Pienaar
	

	SC 2
	Al Jama-ah
	SCB

	SC 3
	Legal Aid South Africa 
	SCB

	SC 4
	Law Society of South Africa
	CAB 17 and SCB

	SC 5
	Centre for Constitutional Rights
	SCB

	SC 6
	Judicial Officers Association of South Africa
	CAB17 and SCB

	SC 7
	P AH Hjul 
	CAB17 and SCB

	SC 8
	Business Unity South Africa 
	CAB17 and SCB 

	SC 9
	Same as SC 13- discard. 
	

	SC 10
	Competition Commission
	CAB17 and SCB 

	SC 11
	Centre for Constitutional Rights
	CAB 17

	SC 12
	LRC and Section 27 Catalysts for Social Justice
	CAB 17

	SC 13 
	Democratic Governance and Rights Unit
	CAB 17

	SC 14
	Adv. Frans Reyneke
	CAB17 and SCB

	SC 15
	COSATU
	CAB17 and SCB


The summary is divided in 2 parts:
· Part 1 contains a summary of comments received on the Constitution 17th Amendment Bill by clause.

· Part 2 contains a summary of comments received on the Superior Courts Bill by clause.

Part 1: Summary of comments received on the Constitution 17th Amendment Bill (by clause)
	Constitution 17th Amendment Bill

	SC
	Name
	Clause
	Comments

	7
	Paul Hjul
	General: Process
	Argues that the process before introducing the Bill is flawed. CAB 17 is not a mere continuation of CAB 19. It should have been re-gazetted for public comment to comply with the requirements of section 74(5) of the Constitution.

	
	DOJ
	
	Section 74(5)(a) of the Constitution requires that “particulars” of the proposed amendments must be published in the Gazette for public comment.  This has been complied with as indicated on the cover page of the Bill.  The amendments proposed in this Bill were published for public comment in the Gazette as required.  The short title of a Bill amending the Constitution can only be determined once it has been passed by Parliament, since section 3(2) of the Citation of Constitutional Laws Act 5 of 2005 provides that “(t)he short titles of laws amending the Constitution of the Republic of South Africa, 1996, passed by Parliament after the commencement of this Act must reflect their chronological order, in line with the short titles indicated in the third column of the Schedule; the first such law passed after this Act takes effect starting with the number following the last number indicated in the third column of the Schedule”.


	7
	P Hjul
	Cl 2 and 6

Sections 166 and 170, Constitution 

Lower courts
	Renaming magistrates’ courts serves no rational purpose. Opposes the lumping together of Magistrate’s Courts with lower courts, which encompasses any court established or recognised by an Act of Parliament. The term lower courts could include courts in addition to magistrate’s courts. Generally, other jurisdictions use the term lower courts to indicate a court that is not a court of last resort. The Constitution distinguishes between courts, for eg, in section 166, 170 (courts that can enquire into the constitutionality of a matter and those that do not; section 173 (courts that have the inherent power to protect and regulate their own process). Argues that there is value in retaining magistrate’s courts as a distinct entity. 
Recommends that Magistrate’s Court should be structured to have general jurisdiction and be ordinary courts. That the Department should promote the proper institutional development of Magistrates Courts as a core component of the legal system and not as an appendage to the Department.

	
	DOJ
	
	The proposed change from “magistrates’ courts” to “lower courts” is aimed at enabling the comprehensive restructuring of the magistrates’ courts without having to amend the Constitution.  There is no basis in law or in fact for the view that Magistrates’ Courts are dealt with as if those Courts are an appendage to the Department.  

	6
	JOASA
	Single judiciary
	Recommends that Magistrates be referred to as judges of the lower courts (not judicial officers). Considerable dissatisfaction at the absence of legislation regulating Magistrate’s conditions of service and benefits. The distinction between judges and judicial officers has implications for magistrates’ benefits.

	
	DOJ
	
	An earlier draft version of the Bill did propose changing the office of “magistrate” to that of “judge” (and included a host of consequential amendments that such a change would necessitate).  It emerged from the comments received on this proposal that several issues remain to be addressed before such a change could be effected.  Since the main object of the Bill relates to the rationalisation of the Superior Courts, it was decided to revisit the issue of the offices of “magistrate” and “regional magistrate” when the comprehensive review of the Lower Courts’ structure takes place.

	10
	Competition Commission
	Specialist Courts: Appeals from the Competition Appeal Court to SCA and CC
	Section 62 of the Competition Act creates a dual appeal system. Competition Appeal Court has final jurisdiction for prohibited practices, merger control and processes of the Competition Tribunal (Chapters 2, 3 and 5). The SCA or CC has jurisdiction in any dispute about the jurisdiction of the Competition Commission, Competition Tribunal, CAC or constitutional matter related competition issue or. In practice this has created another layer to appeals process as parties with special leave of CAC or SCA can lodge an appeal with the SCA.

Supports elimination of SCA from system. The CAC to have final jurisdiction in competition matters. Parties can appeal directly to CC. 

	
	DOJ
	
	1. See section 62 of Competition Act 89 of 1998.

2. See section 167 of Labour Relations Act 66 of 1995.



	14
	Frans Reyneke
	Section 176, Constitution

Term of office of constitutional court judges
	Section 176(1) of the 1996 Constitution should be revisited to address the term of office of constitutional court judges. 

	
	DOJ
	
	The Bill does not amend section 176 of the Constitution.  The view is held that if such an amendment is being contemplated, the proposed amendment should be published in the Gazette for public comment in terms of section 74(5) of the Constitution.  (The proposals published in May 2010 did include a proposed amendment to section 176, in terms of which the fixed-term of Constitutional Court judges would have been abolished, and they would have held office until discharged from active service in line with the provisions relating to other judges.  This proposal was omitted from the Bill as introduced.)

	4
	LSSA
	Cl 3 
(Section 167, Constitution)
Apex Court

	Does not support the establishment of the CC as the apex court. 
Recommends that section 167 of the Constitution is not amended as proposed.

	
	DOJ
	
	The provisions of clause 3 seek to give effect to what is de facto the current legal position.  The Constitution is the supreme law of the Republic and the Constitutional Court has the ultimate jurisdiction to adjudicate on the constitutionality of all laws, including the common law, which is derived from the Constitution.  However, the leave of the Constitutional Court would have to be sought to appeal to the Court on any matter falling outside its present jurisdiction. This is to ensure that only matters where the interests of justice so require are heard by the apex court.

	11
	CCR
	Cl 3 

(Section 167, Constitution)

Apex court
	Concerned re implications (increased workload, time consuming perpetuation of distinction between constitutional/non-constitutional matters, especially for direct access and direct appeals; current composition and modus operandi of the CC not conducive to an apex court).

Recommends that if establishing CC as apex court should review composition, appointment criteria and way it sits. May require further amendments to the Constitution, which should not be dealt with in an ad hoc way.

	
	DOJ
	
	See comment above.  It may (arguably) be appropriate to provide for a transitional provision (such as determining a date from which the amendment of section 167 would take effect).

	12
	Legal Resources Centre + Section 27
	Cl 3 

(Section 167, Constitution)

Apex Court
	Supports an apex court as important step towards a single judiciary. The distinction between constitutional and non-constitutional matters should be removed. CC should be vested to hear any matter directly or on appeal if the interests of justice so demand. 

Alternatively, if the distinction is retained, the CC’s power to hear ‘issues connected with constitutional matters’ should be retained.

Recommend:

(3) The Constitutional Court—

(a) is the highest court [in all constitutional matters] of the Republic; and 

(b) may decide [only constitutional ] matters [, and issues connected with decisions on constitutional matters;]—

(i) on appeal, if the interests of justice require that it decide the matter;

(ii) in respect of which it has exclusive jurisdiction in accordance with subsection (4);

(iii) directly, in accordance with subsection (6)(a); and 

(iv) referred to it in terms of legislation contemplated in section 172(2)(c).

[and] (c) [makes the final decision whether a matter is a constitutional matter or whether an issue is connected with a decision on a constitutional matter.]

	
	DOJ
	
	The question is whether or not it should at all be possible to bring a non-constitutional matter to the Constitutional Court as a court of first instance (from which no appeal lies).   (The Heads of the Superior Courts, in earlier comment to the Minister, submitted that the “interests of justice – test” should remain.)


	13
	DGRU
	Cl 3
(Section 167, Constitution)

Apex Court
	Turning the Constitutional Court into an apex court is likely to be harmful to constitutional jurisprudence.  Clause 3 should not to be passed.  Constitutional amendments should not to be made lightly, and without sound, pressing reasons to justify them.  In addition to creating uncertain jurisdictional boundaries and the likelihood of a dramatic increase in workload for the Constitutional Court, the Bill also casts doubt on the future of the Supreme Court of Appeal.  The SCA has built a significant expertise within its field of jurisdiction, and has made significant contributions to the development of South African jurisprudence.  The status and expertise of the court could be undermined by the amendment.  

	
	DOJ
	
	See comment above.

	8
	BUSA
	Cl 4 

(Section 168 Constitution)
	Draws attention to negotiations regarding ‘dispute resolution in Nedlac. Organised labour argues that the LAC should be the final court of appeal and that the SCA should not be able to hear appeals from the Labour Appeal Court.

Recommends that the matter is resolved at Nedlac and that any amendments are brought to Parliament then.

	
	DOJ
	
	See footnote 2.  The view is held that, should the proposed clause be passed, appeals from the Labour Appeal Court would lie to the Constitutional Court.

	15
	COSATU
	Cls 4 and 5 
(Sections 168 and 169, Constitution)

Specialist labour courts
	Supports a specialised labour court dispensation (previous versions of the SCB incorporated the Labour Courts and Labour Court of Appeal. Labour law is a specialist field, requiring expertise of both individual and collective law. Labour matters are better heard and more appropriately decided by judicial officers with extensive labour law experience. A specialist labour court dispensation is also intended to be more accessible and less formal than ordinary courts. This is reflected in its procedure.

CAB17 LC and LAC established ito section 151 and 167 of LRA. Sections 157 and 173 of the LRA provide for their exclusive jurisdiction over labour matters arising from labour legislation. Section 167(2) of the LRA states that the LAC is the ‘final court of appeal In respect of judgements made by the Labour Court. This has been found to contravene section 168(3) of the Constitution, which provides that the SCA is the highest court of appeal except in constitutional matters. Recommend that amend the Constitution to accommodate the exiting labour court dispensation as follows.

· Cl 4 (section 168, Constitution) provide that the SCA ‘may decide appeals in any matter arising from the High Court … except where an Act of Parliament provides otherwise’ to render the relevant LRA provisions constitutional and provide for exclusive jurisdiction of the LAC.

· Cl 5 (Section 169 of the Constitution) should retain the status quo by allowing the High Court jurisdiction over matters assigned by an Act of Parliament to another Court. This ensures the Labour Court’s exclusive jurisdiction as provided for in the LRA.

	
	DOJ
	
	In other words, the proposed amendment is supported.

	14
	Frans Reyneke
	Cl 9
(Section 175, Constitution)
	1. The word senior judge should be changed to Head of Court who is defined in the Superior Courts Bill as the Judge President of the Division. Section 175 should specifically provide for the appointment of Supreme Court of Appeal acting Judges.

2.  It is also submitted that it should be regulated that when appointing acting judges that preference be given to judges who have to render a service until the age of 75. These persons have a wealth of judiciary and legal experience, they have knowledge of the Bench and the costs of their services are already paid for.

	
	DOJ
	
	1.  The use of words/expressions that have defined meanings in national legislation should be avoided in the Constitution.  It is not desirable to have to refer to national legislation in order to interpret terminology used in the Constitution.
2.  This matter should be regulated by the policy prevailing at the time.  Acting appointments are at present the preferred available mechanism employed in order to determine candidates' suitability for judicial appointment in a permanent capacity.  

	4
	LSSA
	Cl 10 (4)(b)

Expanded role of JSC
	Does not support cl 10(4)(b): Magistrate’s Courts still regarded as lower ranked (Cannot consider the validity of a will; does not have inherent jurisdiction; and can’t decide on the constitutionality of legislation). Follows that administration of the Magistrate’s Courts should remain separate to that of the High Court, SCA and CC.

Recommends that clause 10(4)(b) be removed and that the appointment, transfer and other matters relating to Magistrates should remain as is (supports the status quo).

	
	DOJ
	
	Note the contrast between these sentiments and those of JOASA.  However, the amendments in question do not relate to the status, functioning or jurisdiction of the Magistrates' Courts.  It is aimed at establishing a framework within which greater uniformity could be achieved in respect of matters governing the judiciary.

	6
	JOASA
	Clause 10 [refers to 11?] (Section 178 Constitution)
	Recommends that the powers and functions of the Magistrates Commission be clarified.

	
	DOJ
	
	This is not a matter that should be dealt with in the Constitution.

	11
	CCR
	Cl 10 
(Section 178, Constitution) JSC’s expanded mandate
	Concerned at the JSC’s increased workload. Relationship between proposed Committee and JSC; and the Magistrates’ Commission and the JSC requires clarification. 

Recommends that the clause provides for the structure of the Committee and that the relationships between the Committee and the JSC and the Magistrate’s Commission be clarified.

	
	DOJ
	
	It is not advisable to insert too many details in the Constitution.  The clause is aimed at enabling the Legislature to provide for those details in national legislation (the Judicial Service Commission Act).  

	12
	Legal Resources Centre + Section 27
	Clause 10 
(Section 178 Constitution) JSC’s expanded mandate
	Before JSC’s mandate is expanded in respect of appointing, promoting, and transfer of the judicial officers of lower courts, should ensure that can deliver on its existing mandate.

If expand its mandate, need to look to issue of resources.

1. The relation of JSC to the proposed committee in s178(4)(b) needs clarification. As does the composition and structure of any committee established.

Plenary powers of appointment of specific candidates should not reside with the JSC – could provide a limited but useful role in designing judicial selection procedures and for developing criteria for judicial appointment.

2. On the appointment of new members of the JSC – section 178 should expressly provide for self-selection by leadership of the Lower Courts. A provision similar to that of JPs could be used to identify the 2 senior judicial officers to serve as Chair and Deputy Chair of the newly established committee.

3. On scope and mandate of proposed committee

Would the new Committee replace the Magistrate’s Commission or merely take over part of its functions (and which part?)

Section 178 should provide the necessary detail on the scope, mandate and functions of the committee.

	
	DOJ
	
	Ad point 2:  Agreed that this matter should be developed further, probably by way of an amendment.


� [doja89y1998s62]62  Appellate jurisdiction


(1) The Competition Tribunal and Competition Appeal Court share exclusive jurisdiction in respect of the following matters:


   (a)   Interpretation and application of Chapters 2, 3 and 5, other than-


     (i)   a question or matter referred to in subsection (2); or


    (ii)   a review of a certificate issued by the Minister of Finance in terms of section 18 (2); and


   (b)   the functions referred to in sections 21 (1), 27 (1) and 37, other than a question or matter referred to in subsection (2).


(2) In addition to any other jurisdiction granted in this Act to the Competition Appeal Court, the Court has jurisdiction over-


   (a)   the question whether an action taken or proposed to be taken by the Competition Commission or the Competition Tribunal is within their respective jurisdictions in terms of this Act;


   (b)   any constitutional matter arising in terms of this Act; and


   (c)   the question whether a matter falls within the exclusive jurisdiction granted under subsection (1).


(3) The jurisdiction of the Competition Appeal Court-


   (a)   is final over a matter within its exclusive jurisdiction in terms of subsection (1); and


   (b)   is neither exclusive nor final in respect of a matter within its jurisdiction in terms of subsection (2).


(4) An appeal from a decision of the Competition Appeal Court in respect of a matter within its jurisdiction in terms of subsection (2) lies to the Supreme Court of Appeal or Constitutional Court, subject to section 63 and their respective rules.


(5) For greater certainty, the Competition Tribunal and the Competition Appeal Court have no jurisdiction over the assessment of the amount, and awarding, of damages arising out of a prohibited practice.


�


� 167  Establishment and status of Labour Appeal Court


(1) The Labour Appeal Court is hereby established as a court of law and equity.


(2) The Labour Appeal Court is the final court of appeal in respect of all judgments and orders made by the Labour Court in respect of the matters within its exclusive jurisdiction.


(3) The Labour Appeal Court is a superior court that has authority, inherent powers and standing, in relation to matters under its jurisdiction, equal to that which the Supreme Court of Appeal has in relation to matters under its jurisdiction.


 (4) The Labour Appeal Court is a court of record.


�
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