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1. Introduction

These submissions are made in response to the invitation of the Portfolio Committee on Mineral Resources ("the Committee"), published on            11 February 2011, offering interested parties an opportunity to make written submissions to the Committee with regard to the Amendment of the Broad-Based Socio-Economic Empowerment Charter for the South African Mining and Minerals Industry, which was published on 13 September 2010 ("the revised Mining Charter").
We are grateful for this opportunity to make submissions on the revised Mining Charter.  In these comments we:

describe the potential adverse impact which certain provisions of the revised Mining Charter may have on legal and regulatory certainty, and hence, investor confidence, in the mining industry if the revised Mining Charter's current wording remains unchanged; and

suggest revisions to certain provisions which may ameliorate the potential negative effects of certain provisions.  
We have structured our submission as follows:

the legal status of the revised Mining Charter;

the Minister of Mineral Resources' ("the Minister's") authority to amend the revised Mining Charter;

definitions in the revised Mining Charter:
"BEE entity";
"demographics"; 
"effective ownership"; and
"meaningful economic participation";
undefined terms:
"services" and "consumer goods";

"core and critical skills"; and
"material constraints";
ownership;

mine community development;

sustainable development and growth of the mining industry;

the revised Mining Charter scorecard; and

the non-compliance penalty.
2. Legal status of the revised Mining Charter

Section 100(2)(a) of the Mineral and Petroleum Resources Development Act, 2002 ("the MPRDA") states:

"[t]o ensure the attainment of Government’s objectives of redressing historical, social and economic inequalities as stated in the Constitution, the [Minister] must within six months from the date on which this Act takes effect develop a broad based socio-economic empowerment Charter that will set the framework-targets and timetable for effecting the entry of historically disadvantaged South Africans into the mining industry, and allow such South Africans to benefit from the exploitation of mining and mineral resources" [Emphasis added].
It is trite that the rule of law (which incorporates the principle of legality) includes the principle that administrators are deemed powerless to act upon the interests and concerns of persons without an authorisation or chain of authorisations traceable to the Constitution of the Republic of South Africa, 1996 ("the Constitution"), from which all South African legislation derives its authority.
  If the administrative action is not so authorised it will constitute a ground for judicial review.  Section 6(2)(i) of the Promotion of Administrative Justice Act, 2000 ("PAJA") states that "[a] court or tribunal has the power to judicially review an administrative action if … the administrator who took it …was not authorised to do so by the empowering provision".

The court in Fedsure,
 held, albeit in respect of the interim Constitution,
 that the legislature and executive in every sphere are constrained by the principle that they may exercise no power and perform no function beyond that conferred upon them by law.
 
The principle of legality serves to ensure that the administrator, in this case the Minister, remains within the boundaries of the empowering legislation.
The revised Mining Charter, in its mission statement, purports to draw its authority from section 100(2)(a) of the MPRDA.  Further, Gazette Notice 838 in Government Gazette 33573 of 20 September 2010, under which the revised Mining Charter was gazetted, states that: "[t]he [Minister] has in terms of section 100(2)(a) of the [MPRDA], amended the Broad-Based Socio-Economic Empowerment Charter for the South African mining and minerals industry as set out below…" [Emphasis added].  The revised Mining Charter purports to be a revision or amendment of the Broad-Based Socio-Economic Empowerment Charter for the South African Mining Industry of 2002 ("the original Mining Charter"),
 while at the same time, drastically alters many of the requirements imposed by the original Mining Charter.  
Section 100(2)(a) of the MPRDA, however, only empowers the Minister to "develop a broad based socio-economic empowerment Charter" [Emphasis added].  It does not grant the Minister the power to alter, vary and/or revise such a Charter.  Had the legislature intended to bestow such powers of alteration, variation and/or revision on the Minister, it stands to reason that such powers would have been specifically conferred on the Minister by the MPRDA.  In addition, section 100(2)(a) of the MPRDA requires that the Minister exercise her authority to develop a broad based socio-economic Charter "within six months from the date on which this Act takes effect".  The MPRDA took effect on 1 May 2004.  The revised Mining Charter was published on 13 September 2010; more than six years later.  The Minister's amendment of the original Mining Charter, through the publication of the revised Mining Charter, is beyond the scope of section 100(2)(a), the empowering provision, and thus is ultra vires.
Further, the Minister may have exhausted her authority or been rendered functus officio once the original Mining Charter was published in August 2004, as section 100(2)(a) of the MPRDA does not grant the Minister the power to develop a second broad based socio-economic Charter. 
This results in considerable uncertainty as to the revised Mining Charter's legal status.  The section 100(2)(a) of the MPRDA must be amended to give the Minister the requisite authority to amend the original Mining Charter, before the revised Mining Charter can be said to be in force.

3. Vagueness and ambiguity of the revised Mining Charter

Our greatest concern with the revised Mining Charter is that in numerous instances, the language used is vague and ambiguous.  Not only does this give rise to regulatory uncertainty but it allows administrators who are empowered under the revised Mining Charter a very broad discretion, which compounds regulatory uncertainty.
The Constitutional Court has set out the policy reasons for requiring that rules be stated in clear, unambiguous language, which constrains the amount of discretion bestowed upon the relevant administrative official(s). In Dawood,
 the Constitutional Court held that:
"[i]t is an important principle of the rule of law that rules be stated in a clear and accessible manner…if broad discretionary powers contain no express constraints, those who are affected by the exercise of the broad discretionary powers will not know what is relevant to the exercise of those powers or in what circumstances they are entitled to seek relief from an adverse decision".
  

Similarly, Justice Ngcobo in Affordable Medicines Trust,
 held that in order for a rule to comply with the requirement that it be "stated in a clear and accessible manner" its meaning must "indicate with reasonable certainty to those who are bound by it what is required of them so that they may regulate their conduct accordingly".
  In the Constitutional Court judgment of Kruger v President of the Republic of South Africa,
 Justice Skweyiya further added that rules: 

"should be communicated in clear language so those affected can know what it is they should do in order to comply with the law… [t]he public should not have to rely on lawyers to interpret the meaning and import of words in proclamations".

Further, our Constitutional Court has held that it would be inappropriate for a Minister to exercise an unfettered and unguided discretion in situations fraught with potentially irreversible and prejudicial consequences to business entities and others who may be affected.
  

Thus it is fundamental that instances of vague and ambiguous language in the revised Mining Charter be amended so as to avoid vagueness and the consequent bestowal of such a wide discretion upon the Minister and any other administrators.
In what follows, we will draw attention to instances of vague and ambiguous language in the revised Mining Charter, which require clarification, and suggest alternative language.
4. The Minister's authority to amend the revised Mining Charter

Clause 4 of the revised Mining Charter states that "[t]he [Minister] may amend the Mining Charter as and when the need arises".  We suggest that clause 4 of the revised Mining Charter should be amended for the following reasons:
clause 4 of the revised Mining Charter may be ultra vires.  As argued above, section 100(2)(a) of the MPRDA, which authorises the development of a broad based socio-economic Charter, does not grant the Minister the power to alter, vary or in any other way amend such a Charter, but merely to "develop" one; and
the phrase "as and when the need arises" is vague, and arguably, both the content of amendments that the Minister might make to the revised Mining Charter, as well as the timing of such amendments, as a result of the vagueness of clause 4, is left wholly to the discretion of the Minister thus heightening regulatory uncertainty.  
Under section 23(1)(h) of the MPRDA, compliance with tenets of the revised Mining Charter is required for the grant of a mining right, and clause 3 of the revised Mining Charter states that "[n]on - compliance with the provisions of the [revised Mining Charter] and the MPRDA shall render the mining company in breach of the MPRDA and subject to provisions of section 47 read in conjunction with [s]ections 98 and 99 of the [MPRDA]."  It is clear that the failure to comply with the tenets of the revised Mining Charter may have severe consequences for rights holders.  The amendment of the revised Mining Charter by the Minister "as and when the need arises", has the potential to severely prejudice mining companies operating in South Africa, who will be obligated to adjust their operations and, in some instances, the structure of their companies in accordance with an amendment to the revised Mining Charter.  As a result the unfettered and wide discretion granted to the Minister by clause 4 of the revised Mining Charter is, as discussed in 3.4, "inappropriate".
Thus we are of the view that:

section 100(2)(a) of the MPRDA must be amended to give the Minister the requisite authority to amend the revised Mining Charter, before clause 4 of the revised Mining Charter can be enforced; and
clause 4 of the revised Mining Charter must be amended so as to avoid vagueness and the consequent bestowal of such a wide discretion upon the Minister.
5. Definitions

"BEE entity"

The revised Mining Charter defines "BEE entity" as "an entity of which a minimum of 25 per cent + 1 vote of share capital is directly owned by HDSA [Historically Disadvantaged South Africans] as measured in accordance with [the] flow through principle". 

The revised Mining Charter does not define the "flow through principle".  The "flow through principle" is, however, defined under the Generic Codes of Good Practice on Broad Based Black Economic Empowerment under section 9(1) of the Broad-Based Black Economic Empowerment Act, 2003 ("the BBBEE Act"),
 ("the Generic Codes"), in the following manner: 
"as a general principle, when measuring the rights of ownership of any category of black people in a Measured Enterprise, only rights held by natural persons are relevant.  If the rights of ownership of black people pass through a juristic person, then the rights of ownership of black people in that juristic person are measurable.  This principle applies across every tier of ownership in a multi-tiered chain of ownership until that chain ends with a black person holding rights of ownership."

The revised Mining Charter must be amended to include a definition of the "flow through principle" under its definition section or at the very least a reference to the definition in the Generic Codes.  This will promote legal certainty.
Further there is no specific provision under the ownership clause (clause 2.1 of the revised Mining Charter) which suggests that the "flow through principle" applies to the ownership element under the revised Mining Charter.  In our experience, the "flow through principle" as espoused under the Generic Codes was taken into consideration with the structuring of transactions under the original Mining Charter.  It is likely that current transactions in the mining sector are structured in a similar manner.  

We suggest that clause 2.1 of the revised Mining Charter be amended to reflect the application of the "flow through principle" with regard to the calculation of the rights of ownership held by HDSAs in a mining company:

"[A]chieve a minimum target of 26 per cent ownership, calculated in accordance with the flow through principle, to enable meaningful economic participation".
(Underlined words are the suggested insertion).
"Demographics"

"Demographics" is defined in the revised Mining Charter as "the numerical characteristics of a population (eg population size, age, structure, sex/gender, race, etc.)".  This term has been used to qualify:

the revised Mining Charter's definition of HDSAs:

"South African citizens, category of persons or community, disadvantaged by unfair discrimination before the Constitution of the Republic of South Africa, 1993… came into operation which should be representative of the demographics of the country". [Emphasis added];

This inclusion has an effect on both clause 2.1 (ownership) and 2.3 (beneficiation) of the revised Mining Charter, as both clauses refer to "HDSAs";

clause 2.4 of the revised Mining Charter, which sets out the "employment equity" requirements imposed on mining companies:

"[i]n order to create a conducive environment to ensure diversity as well as participation of HDSA at all decision-making positions and core occupational categories in the mining industry, every mining company must achieve a minimum of 40 [per cent] HDSA demographic representation at…" [Emphasis added]; and

clause 2.5 of the revised Mining Charter, which sets out the "human resource development" requirements of the revised Mining Charter:

"[t]o achieve this objective, the mining industry must… [i]nvest a percentage of annual payroll (as per relevant legislation) in essential skills development activities reflective of the demographics, but excluding the mandatory skills levy, including support for South African based research and development initiatives intended to develop solutions in exploration, mining, processing technology efficiency… beneficiation as well as environmental conservation and rehabilitation…". [Emphasis added].
We submit that the definition of "demographics", when considered in the context of the abovementioned clauses and the definition of HDSAs, is vague:

the definition of "demographics" refers to examples of the characteristics of the population - "…population, size, age, structure, sex/gender, race etc." - but the list is not exhaustive.  The definition of "demographics" is thus ambiguous and left open to interpretation;

the manner in which South Africa's population demographics will be taken into account and measured by mining companies (or assessed by the Department of Mineral Resources ("the DMR") when implementing an empowerment transaction, is unclear;
it is unclear whether the revised Mining Charter requires strict adherence to South Africa's demographic statistics, in order to comply with the requirements of the revised Mining Charter affected by the definition of "demographics", or whether it would suffice for a mining company's HDSA employees not to be clearly dominated by for example, a minority race group, or one gender (ie substance over form).  For example, it remains unclear whether a mining company must attempt to take into consideration every race group (Black, Coloured, White, Chinese, Indian etc.) in accordance with the exact percentage of the population represented by each race group; 

as demographic statistics fluctuate, it is unclear whether or not a mining company is required to continuously alter the percentage allocation of the annual payroll to essential skills development initiatives, as well as its HDSA employees, to ensure that these aspects of the mining company reflect the demographics of the country at any given time; and
the reference to "demographics" does not take into consideration the geographical composition of South African society and hence may result in social engineering. 
We submit that a definition of "demographics" which requires continuous and strict adherence to South Africa's demographic statistics is onerous and prescriptive, and should be avoided.
We further submit that the inclusion of the term "demographics" in the definition of HDSA and in clause 2.4 (employment equity) of the revised Mining Charter, represents a departure from other empowerment Charters, including the Generic Codes.  Further, there is no basis for demographic differentiation under section 1 of the BBBEE Act, 2003. or the MPRDA: 

section 1 of the MPRDA refers to "historically disadvantaged person" as opposed to HDSA.  It defines a "historically disadvantaged person" as:

"(a) any person, category of persons or community, disadvantaged by unfair discrimination before the Constitution took effect;

(b) any association, a majority of whose members are persons contemplated in paragraph (a);

(c) any juristic person other than an association, in which persons contemplated in paragraph (a) own and control a majority of the issued capital or members’ interest and are able to control a majority of the members’ votes". [Emphasis added];

under section 1 of the MPRDA, “broad based economic empowerment" refers to:
"a social or economic strategy, plan, principle, approach or act which is aimed at—

(a) redressing the results of past or present discrimination based on race, gender or other disability of historically disadvantaged persons in the minerals and petroleum industry, related industries and in the value chain of such industries;…".

It is apparent that the MPRDA does require the additional qualification of 'demographic representation' when determining which persons are historically disadvantaged and thus which persons are the subject or beneficiaries of plans and policies to redress inequalities in the mining sector.  

Similarly, the BBBEE Act does not require the benefits of broad based black economic empowerment to be distributed or weighted in accordance with the demographics of South Africa's population:

section 1 of the BBBEE Act defines “broad-based black economic empowerment" as:

"the economic empowerment of all black people including women, workers, youth, people with disabilities and people living in rural areas through diverse but integrated socio-economic strategies that include, but are not limited to—

(a) increasing the number of black people that manage, own and control enterprises and productive assets;

(b) facilitating ownership and management of enterprises and productive assets by communities, workers, cooperatives and other collective enterprises;

(c) human resource and skills development;

(d) achieving equitable representation in all occupational categories and levels in the workforce;

(e) preferential procurement; and

(f) investment in enterprises that are owned or managed by black people"; and

section 1 of the BBBEE Act defines "black people" as "a generic term which means Africans, Coloureds and Indians".

The Generic Codes use the same defined terms as the BBBEE Act, and do not attempt to weight the benefits of broad based black economic empowerment in accordance with the demographics of South Africa.

We suggest that the revised Mining Charter be amended to either clarify the definition of "demographics", in order to avoid an onerous and prescriptive definition, or remove it entirely from the definition of HDSAs, clause 2.4 (employment equity) and clause 2.5 (human resource development) of the revised Mining Charter, and thus bring it into line with other legislation relating to black economic empowerment.
"Effective ownership" 

"Effective ownership" is defined under the revised Mining Charter as "the meaningful participation of HDSAs in the ownership, voting rights, economic interest and management control of mining entities".  The term has been used in clause 2.1 (ownership) of the revised Mining Charter: "[e]ffective ownership is a requisite instrument to effect meaningful integration of HDSA into the mainstream economy."
There are two aspects of the definition of "effective ownership" which are problematic:
the revised Mining Charter does not define "economic interest", and thus the meaning of "effective ownership" is unclear.  This term is, however, defined under the Codes of Good Practice,
 as "a claim against an entity representing a return on ownership of the entity similar in nature to a dividend right, measured using the flow through, and where applicable, the modified flow through principles".  It is unclear whether the drafters of the revised Mining Charter intended the reference to "economic interest" to bear the same meaning as that in the Codes of Good Practice;
 and
this definition does not take into consideration BEE transactions which have been, and can be, concluded with non-operational partners such as Employees Share Ownership Schemes ("ESOPs") and communities, which generally neither exercise voting rights nor management control in respect of the relevant mining entity.  It is unclear whether a transaction involving only the beneficiaries of a trust, who could be the HDSA employees of the mining entity, would qualify as facilitating "effective ownership".  
5.1 "Meaningful economic participation"
"Meaningful economic participation" is defined under the revised Mining Charter as "including, inter alia, the following key attributes—

· BEE transactions shall be concluded with clearly identifiable beneficiaries in the form of BEE entrepreneurs, workers (including ESOPs) and communities;

· [b]arring any unfavourable market conditions, some of the cash flow should flow to the BEE partner throughout the term of the investment, and for this purpose, stakeholders will engage the financing entities in order to structure the BEE financing in a manner where a percentage of the cash-flow is used to service the funding of the structure, while the remaining amount is paid to the BEE beneficiaries. Accordingly, BEE entities are enabled to leverage equity henceforth in proportion to vested interest over the life of the transaction in order to facilitate sustainable growth of BEE entities.

· BEE shall have full shareholder rights such as being entitled to full participation at annual general meetings and exercising of voting rights, regardless of the legal form of the instruments used;

· [o]wnership shall vest within the timeframes agreed with the BEE entity, taking into account market conditions; …" [Emphasis added].
The term of "meaningful economic participation" is used to qualify the requirement of 26 per cent HDSA ownership imposed on mining companies under clause 2.1 (ownership) of the revised Mining Charter: "…stakeholders commit to … [a]chieve a minimum target of 26 [per cent] ownership to enable meaningful economic participation of HDSA by 2014;…"[Emphasis added].
The language of the definition of "meaningful economic participation" regarding the financing by third parties of BEE transactions should be brought into line with the language of the Generic Codes and the concept of "net value" espoused therein, which states that:
"Ownership Fulfilment occurs:

10.1.1 
on the release of all black Participants in a Measured Entity from all third-party rights arising from the financing their transaction with the Measured Entity; or

10.1.2
if all black Participants in the Enterprise have never been subject to any such third-party rights…".
We submit that the phrase "BEE shall have full shareholder rights…" is unintelligible.  We submit that a noun should be inserted after "BEE" in order to rectify this error.  We further submit, however, that this word should not be 'beneficiaries' as this would lead to an untenable situation in which all BEE beneficiaries would be eligible for shareholders' rights, despite the fact that they may not be members of a company with share capital.  Under section 37(2) of the Companies Act, 2008
 ("the Companies Act"):

"[e]ach issued share of a company, regardless of its class, has associated with it one general voting right…".  
Thus "meaningful economic participation" would contravene section 37(2) of the Companies Act if one were to insert 'beneficiaries' into it.  The requisite restructuring of trusts and ESOPs to allow them full shareholders rights to their BEE beneficiaries is onerous on mining companies as it will require them to amend their articles of association (now known as memorandum of incorporation) accordingly.  For these reasons, we submit that the word 'entities' be inserted after "BEE" in "meaningful economic participation".
Further, the language used in the definition of "meaningful economic participation" should be more prescriptive in order that mining companies understand exactly what requirements they are obliged to fulfil.
6. Undefined terms

The revised Mining Charter fails to define a number of terms, the meanings of which are material to understanding the requirements imposed on mining companies by the revised Mining Charter.  As a result a number of the clauses of the revised Mining Charter are vague and ambiguous.  The revised Mining Charter needs to be amended to include definitions of the following terms in order to promote regulatory certainty, and prevent these clauses being taken on judicial review as a result of the wide and unguided discretion given to the administrator as a result of such vague clauses: 

"services" and "consumer goods"

Clause 2.2 (procurement and enterprise development) of the revised Mining Charter states that:

"the mining industry must procure from BEE entities in accordance with the following criteria, subject to the provisions of clause 2.9—

• 
[p]rocure a minimum of 40% of capital goods from BEE entities by 2014;

• 
[e]nsure that multinational suppliers of capital goods annually contribute a minimum of 0.5% of annual income generated from local mining companies towards socio-economic development of local communities into a social development fund from 2010;

• 
[p]rocure 70% of services and 50% of consumer goods from BEE entities by 2014." [Emphasis added].
"Services" and "consumer goods" are not defined in the revised Mining Charter, neither do they have a standard industry definition on which one could rely.
"core and critical skills"

Clause 2.4 of the revised Mining Charter states that:

"…[i]n order to create a conducive environment to ensure diversity as well as participation of HDSA at all decision-making positions and core occupational categories in the mining industry, every mining company must achieve a minimum of 40 [per cent] HDSA demographic representation at … [c]ore and [c]ritical skills by 2014;…". [Emphasis added].
The revised Mining Charter does not include a definition of "core and critical skills".  
"material constraints"

Clause 2.9 (Reporting (monitoring and evaluation)) of the revised Mining Charter states that "[t]he [DMR] shall monitor and evaluate, taking into account the impact of material constraints, which may result in not achieving the set targets". [Emphasis added].
The revised Mining Charter does not define "material constraints".  It is not clear if, by reference to "material constraints", the DMR wants to assess economic conditions, global trends or operational issues.  Again this allows the DMR an almost unfettered discretion in the evaluation process.  
7. Ownership
Clause 2.1 of the revised Mining Charter states that:

"Effective ownership is a requisite instrument to effect meaningful integration of HDSA into the mainstream economy.  In order to achieve a substantial change in racial and gender disparities prevalent in ownership of mining assets, and thus pave the way for meaningful participation of HDSA for attainment of sustainable growth of the mining industry, stakeholders commit to—

· [a]chieve a minimum target of 26 [per cent] ownership to enable meaningful economic participation of HDSA by 2014;

· [t]he only offsetting permissible under the ownership element is against the value of beneficiation, as provided for by [s]ection 26 of the MPRDA and elaborated in the mineral beneficiation framework.

The continuing consequences of all previous deals concluded prior to the promulgation of the [MPRDA] would be included in calculating such credits/offsets in terms of market share as measured by attributable units of production." [Emphasis added].
It is noteworthy that the words "…deals concluded prior to the promulgation of the MPRDA…" of clause 2.1, were not present in the original copy of the revised Mining Charter which was published on 13 September 2010.

The key concern regarding clause 2.1 is the lack of clarity regarding the intersection between the terms "effective ownership" and "meaningful economic participation" within the context of clause 2.1.  The requirement under "meaningful economic participation" that BEE transactions be concluded with identifiable beneficiaries in the form of BEE entrepreneurs, workers (including ESOPs) and communities, however, does not tie in with the requirement of “effective ownership”, which, as discussed in 5.3 above, appears to preclude passive involvement of HDSAs, and as a result precludes non-operational partners such as ESOPs and communities, which generally neither exercise voting rights nor management control in respect of the relevant mining entity.  Thus "meaningful economic participation" and "effective ownership" are contradictory and this perpetuates regulatory uncertainty in the mining sector.
The revised Mining Charter seemingly advocates a move towards narrow black economic empowerment as, on a literal interpretation, it requires the implementation of a transaction include only operational partners who can effectively contribute to the management and control of a mining entity.
In respect of the following provision, it is unclear what type of "deals" and "credits / offsets" it is referring to (ie is it referring to beneficiation deals), and what "market share as measured by attributable units of production" means:
"[t]he continuing consequences of all previous deals concluded prior to the promulgation of the [MPRDA] would be included in calculating such credits/offsets in terms of market share as measured by attributable units of production."
We submit that these aspects of this clause be rephrased in clearer language so as to promote regulatory certainty.
8. Mine community development

Clause 2.6 states that:
"Mine communities form an integral part of mining development, there has to be meaningful contribution towards community development, both in terms of size and impact, in keeping with the principles of the social license to operate.  Stakeholders must adhere to the following—

•
[c]onsistent with international best practices in terms of rules of engagement and guidelines, mining companies must invest in ethnographic community consultative and collaborative processes prior to the implementation / development of mining projects; and
•
[m]ining companies must conduct an assessment to determine the developmental needs in collaboration with mining communities and identify projects within the needs analysis for their contribution to community development in line with Integrated Development Plans (IDPs), the cost of which should be proportionate to the size of investment." [Emphasis added].
We submit that a number of aspects of clause 2.6 are vague and require clarification:

clause 2.6 requires that mining companies invest in ethnographic community consultative and collaborative processes which are in line with "international best practices in terms of rules of engagement and guidelines", but without any indication of the content or source of these international best practices.  Without a clear indication as to what these international best practices entail, the reference to "ethnographic community consultative and collaborative processes" becomes vague and open to subjective interpretation;
clause 2.6 requires that the cost of the projects identified by a mining company for the purpose of community development be "proportionate to the size of investment".  No further explanation is given in clause 2.6 as to what is meant by "proportionate" or "investment";

"Integrated Development Plans" is not defined under the revised Mining Charter.  It is suggested that the reference to Integrated Development Plans, although not clearly indicated, refers to integrated development plans created under section 25 of the Local Government: Municipal Systems Act, 2000.  We submit that if this is indeed the intention of the drafters of the Mining Charter that reference be clearly made to section 25 of the Local Government: Municipal Systems Act:

"[m]ining companies must conduct an assessment to determine the developmental needs in collaboration with mining communities and identify projects within the needs analysis for their contribution to community development in line with the relevant Integrated Development Plan (IDP) created under section 25 of the Local Government: Municipal Systems Act, 2000, the cost of which should be proportionate to the size of investment." 

(Underlined words are the suggested insertion); 
further, under clause 2.6 of the revised Mining Charter, mining companies are required to carry out consultative processes, analyse the needs of the community and identify projects to fulfil these needs, but there is no requirement for the mining companies to implement these projects;
obligations under clause 2.6 appear to apply only before the implementation or development of a mining operation.  This requirement is vague and the phrase "implementation / development of mining projects" is open to subjective interpretation; and
clause 2.6 does not make reference to or create obligations regarding a mining company's social and labour plans.  There is also no indication as to how 'the projects' referred to in clause 2.6 must align with such plans.
9. Sustainable development and growth of the mining industry
The majority of the obligations contained in clause 2.8 of the Mining Charter are already enforced through other legislation as demonstrated below:

in respect of the improvement of the mining industry's environmental management, mining companies are required to:
implement their approved Environmental Management Plans ("EMPs"), which "focus on continuous improvement to review, prevent, mitigate adverse environmental impact".  This is already regulated under section 39 of the MPRDA and regulation 55 of the regulations published under section 107(1) of the MPRDA ("the MPRDA Regulations");

"continuously rehabilitate the land on which they operate".  This is already required of mining companies under regulation 56(a) of the MPRDA Regulations and section 43(3) read with regulations 57, 60 and 62 of the MPRDA;

provide for the "safe storage and disposal of residual waste and process residues".  This too is provided for under section 42 of the MPRDA, read with regulation 73 of the MPRDA Regulations and the regulations published under section 26 of the National Water Act, 1998;
 and

ensure that operations are designed to ensure that adequate resources are available to meet their closure requirements.  This is required under section 41(1) of the MPRDA and regulation 55 of the MPRDA Regulations.
In respect of the improvement of the mining industry's mine health and safety performance, clause 2.8 requires mining companies to:
"implement a management system which continuously improves the health and safety of employees, contractors and communities where mining takes place".  This is mandated by the Mine Health and Safety Act, 1966 ("MHSA");
"[p]rovide all employees with health and safety training and require employees of contractors to have undergone such training".  The provision of health and safety training for employees is regulated under section 10 of the MHSA; and
"[i]mplement regular health surveillance and risk-based monitoring of employees".  This requirement is already regulated under sections 12 and 13 of the MHSA.
We submit that reference be made to each of the relevant legislative provisions with regard to each requirement under clause 2.8 of the revised Mining Charter.
Clause 2.8 of the revised Mining Charter requires that:
"[s]takeholders undertake to enhance the capacity and skills in relevant South African research and development facilities … [t]o this extent, mining companies are required to utilise South African based facilities for the analysis of samples across the mining value chain".
The analysis of samples, including, inter alia, the facility which will carry out the analysis, is not regulated under legislation.  It is normally determined under the sales and supply agreements between mining companies and the purchasers of the relevant mineral.  This provision of the revised Mining Charter is clearly aimed at compelling those mining companies which prefer to have the analysis of their minerals performed at facilities located outside of South Africa, to require the local analysis of mineral samples under their sales agreements.  This requirement may prove unfeasible given the lack of necessary expertise and skills to perform such sample analysis of South African based research facilities, and thus we submit that this requirement be removed from the revised Mining Charter.
10. Mining Charter scorecard

There are several concerning elements of the scorecard which is annexed to the revised Mining Charter, which may lead to ambiguities in the implementation / application thereof:
the drafter's intention regarding the legal effect of the scorecard is not clearly indicated in the revised Mining Charter.  It is not certain whether the scorecard is a mere guide or example of how the DMR will measure a mining company's compliance with the revised Mining Charter, or whether the scorecard is binding on both mining companies and the DMR;

the scorecard does not reflect all the requirements contained in the revised Mining Charter;  
the scorecard uses two different systems to measure compliance;

the use of percentage scores to measure levels of compliance with certain requirements of the scorecard is confusing as no ancillary guidelines are provided to determine how the percentage score is awarded; and

the scale used for the assessment of total compliance across all the different elements, measured in percentage scores, is not sufficiently articulated as to clearly define what would constitute 'compliance', and how 'compliance' is to be measured.

The second point of concern arises from the existence of requirements in the revised Mining Charter that are not reflected in the scorecard such as "facilitating home ownership" under clause 2.7 or the required "Integrated Development Plans" the cost of which "should be proportionate to the size of the investment" under clause 2.6.  It is this discrepancy in addition to the lack of guidance in the revised Mining Charter as to the status of the scorecard, which generates uncertainty about the legal effect of the scorecard and suggests that it may in effect only be a guideline.  Alternatively, if the scorecard is intended to be binding on mining companies, then the legal effect of these 'neglected' requirements and their inclusion in the revised Mining Charter becomes questionable;

We propose that the revised Mining Charter be amended to clarify the scorecard's relationship to the revised Mining Charter, and that the scorecard be expressly defined as the binding criteria for assessment of compliance with the revised Mining Charter.

The third point of concern arises from the fact that the revised Mining Charter scorecard contains a dual measurement system:
it contains a 'ring-fenced' measurement (for example in measuring compliance with clause 2.1 (ownership) or clause 2.7 (housing and living conditions), where the weighting of an assessment is a simple binary option of either compliance or non-compliance ("the ring-fenced requirements"); or

it contains a percentage measurement for compliance in other cases (for example, in measuring compliance with clause 2.2 (procurement and enterprise development) and clause 2.4 (employment equity) ("the percentage measured requirements").

No guidelines are provided in the revised Mining Charter explaining how the dual measurement system should be applied by mining companies or DMR officials.
The fourth point of concern relates to the percentage measured requirements.  The percentage allocations made to each of these requirements are themselves difficult to assess as no additional clarification or ancillary guidelines are provided in respect thereof.  For example, in respect of clause 2.5 (human resource development), to which the scorecard allocates 25 per cent, it is not clear whether compliance, will result in an award of the full 25 per cent or whether compliance may be meted out as a percentage/portion of that 25 per cent, if compliance is determined to be partial.  It is suggested that compliance with a percentage measured requirement be determined as a binary option, with compliance resulting in the full percentage weighting being awarded to the relevant mining company and anything short of full compliance resulting in zero per cent award.

Finally, the fifth point of concern regarding the scorecard is the scale system introduced to assess the level of a mining company's compliance under the scorecard:
as the percentages allocated to the percentage measured requirements add up to 100, it is assumed that the scale only measures a mining company's compliance with the percentage measure requirements, and not the ring-fenced requirements.  We suggest that this assumption be explicitly stated in the revised Mining Charter as part of the explanation on how to apply/interpret the scorecard; and

it is not clear at which level of "performance", whether "marginal to acceptable performance" or "excellent performance”, is required to constitute "compliance" with the percentage measured requirements.  There is no defined point at which compliance is recognised.  We propose that the revised Mining Charter be amended to explicitly include a definite point on the scale which indicates that a mining company has complied with the percentage measured requirements.

It is suggested that the ring-fenced requirements and the percentage measured requirements be set out in two separate tables, "A" and "B" respectively, and that the following paragraph be inserted into the revised Mining Charter:

"Every mining company, in order to be said to comply with, and not be in breach of the provisions of the revised Mining Charter, must:
(a) comply fully with every requirement listed in Table A, annexed hereto; and
(b) achieve a total score of 50 per cent or more, with respect to the requirements listed in Table B, annexed hereto.  A mining company's total score is the sum of the percentage scores allocated to each of the requirements listed in Table B, with which the relevant mining company has complied.

With regard to subclause (b), if a mining company is held by the authorised official of the DMR to have complied with one of the percentage measured requirements listed in Table B, the mining company will be awarded the full percentage measurement allocated to that requirement.  If the mining company is held not have complied to any degree with one of the percentage measured requirements listed in Table B, it will be awarded nothing in respect of that requirement.
If a mining company fails to comply with subclause (a) or (b), it will be deemed to be in breach of the revised Mining Charter, and will be subject to clause 3 of the revised Mining Charter."
11. The non-compliance penalty

Clause 3 of revised Mining Charter states that:

“[n]on-compliance with the provisions of the [revised Mining Charter] and the MPRDA shall render the mining company in breach of the MPRDA and subject to the provisions of Section 47 read in conjunction with Sections 98 and 99 of the [MPRDA]".

Section 47 of the MPRDA grants the Minister the authority to cancel or suspend any reconnaissance permission, prospecting right, mining right, mining permit or retention permit.  Further, clause 3 subjects mining companies to sections 98 and 99 of the MPRDA, which set out the offences and penalties under the MPRDA, respectively.

Clause 3 appears to be an attempt to accord the revised Mining Charter the force of law.  This provision is not legally debatable but, as the revised Mining Charter does not constitute legislation, it is unlikely that it can accord itself legal status.  Section 100(2)(a) of the MPRDA, which empowers the Minister to develop a Broad-Based Socio-Economic Empowerment Charter, does not clarify whether or not such a Charter has the force of law, nor does it stipulate the consequences of non-compliance with such a charter.  According to Professor Michael Dale, the "Charter will fall within the juristic niche of 'administrative quasi legislation".
  Baxter states that the courts generally incline towards according legal recognition and enforceability to "quasi legislation", though with the caveat that such "quasi legislation" cannot override statutory and common law rights.

It is, however, arguable, that the revised Mining Charter, as with the original Mining Charter, indirectly sets the parameters for compliance with section 2 of the MPRDA, as section 100(2)(b) of the MPRDA states that the "Charter must set out, amongst others how the objects referred to in section 2(c) [promoting equitable access], (d) [meaningfully expanding  historically disadvantaged persons opportunities], (e) [promoting economic growth and development], (f) [promote employment and advance social welfare] and (i) [contribution towards socio-economic development] [of the MPRDA] can be achieved".  Non-compliance with the revised Mining Charter could thus possibly indicate non-compliance with section 2 of the MPRDA.

In circumstances in which the revised Mining Charter incorporates the same requirements as the MPRDA, and such requirements are not met, section 47 would legitimately apply.  Whether the revised Mining Charter’s stand-alone requirements can be subject to section 47, however, remains uncertain.
We suggest that clause 3 of the revised Mining Charter be amended as follows:

"[n]on-compliance with the Charter as set out under the scorecard, shall render the mining company in breach of section 2(c), (d), (e), (f) and (i) of the MPRDA, and subject to the provisions of section 47 read in conjunction with sections 98 and 99 of the Act."
12. Conclusion

We take this opportunity to thank the Committee for considering these submissions.

In summary we submit:

the legal status of the revised Mining Charter and the ability of the Minister to amend it is uncertain;

the revised Mining Charter's failure to adequately define "BEE entity", "Demographics", and "Effective ownership", and its failure to define "core and critical skills", "material constraints" and "services" and "consumer goods" renders the revised Mining Charter vague and uncertain with respect to the referring provisions;

the concepts of "Effective ownership" and "Meaningful economic participation" are contradictory in material respects and the latter may violate the Companies Act;
the requirements of mine community development are not clearly defined and are uncertain;
the requirements of sustainable development are currently governed by other legislation rendering the provisions unnecessary and as they relate research facilities are unfeasible;

the revised Mining Charter fails to provide adequate instruction on the use of the Mining Charter scorecard which has taken on a new and more complex approach in determining the compliance of mining companies; and

whether the revised Mining Charter may purport to give itself the force of law remains debatable.
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Annex A
13. Section 39 of the MPRDA
(1) 
Every person who has applied for a mining right in terms of section 22 must conduct an environmental impact assessment and submit an environmental management programme within 180 days of the date on which he or she is notified by the Regional Manager to do so.

(2) 
Any person who applies for a reconnaissance permission, prospecting right or mining permit must submit an environmental management plan as prescribed.

(3) 
An applicant who prepares an environmental management programme or an environmental management plan must -

(a) 
establish baseline information concerning the affected environment to determine protection, remedial measures and environmental management objectives;

(b) 
investigate, assess and evaluate the impact of his or her proposed prospecting or mining operations on -

(i) 
the environment;

(ii) 
the socio-economic conditions of any person who might be directly affected by the prospecting or mining operation; and

(iii) 
any national estate referred to in section 3(2) of the National Heritage Resources Act, 1999 (Act No. 25 of 1999), with the exception of the national estate contemplated in section 3(2)(i)(vi) and (vii) of that Act;

(c) 
develop an environmental awareness plan describing the manner in which the applicant intends to inform his or her employees of any environmental risks which may result from their work and the manner in which the risks must be dealt with in order to avoid pollution or the degradation of the environment; and

(d) 
describe the manner in which he or she intends to -

(i) 
modify, remedy, control or stop any action, activity or process which causes pollution or environmental degradation;

(ii) 
contain or remedy the cause of pollution or degradation and migration of pollutants; and

(iii) 
comply with any prescribed waste standard or management standards or practices.

(4) (a) 
Subject to paragraph (b), the Minister must, within 120 days from the lodgement of the environmental management programme or the environmental management plan, approve the same, if -

(i) 
it complies with the requirements of subsection (3);

(ii) 
the applicant has complied with section 41(1); and

(iii) 
the applicant has the capacity, or has provided for the capacity, to rehabilitate and manage negative impacts on the environment.

(b) 
The Minister may not approve the environmental management programme or the environmental management plan unless he or she has considered -

(i) 
any recommendation by the Regional Mining Development and Environmental Committee; and

(ii) 
the comments of any State department charged with the administration of any law which relates to matters affecting the environment.

(5)
The Minister may call for additional information from the person contemplated in subsection (1) or (2) and may direct that the environmental management programme or environmental management plan in question be adjusted in such way as the Minister may require.

(6) (a) The Minister may at any time after he or she has approved an environmental management programme or environmental management plan and after consultation with the holder of the reconnaissance permission, prospecting right, mining right or mining permit concerned, approve an amended environmental management plan or environmental management programme.

(b) 
For the purposes of paragraph (a), subsection (4) applies with the necessary changes.

(7)
The provisions of subsection (3)(b)(n) and the subsection (3)(c) do not apply to the applications for reconnaissance permissions, prospecting rights or mining permits.

14. Regulation 55 of the MPRDA Regulations

(1)
As part of the general terms and conditions for a prospecting right, mining right or mining permit and in order to ensure compliance with an environmental management programme or environmental management plan and to assess the continued appropriateness and adequacy of the environmental management programme or environmental management plan, a holder of such permit or right must-

(a) 
conduct monitoring on a continuous basis;

(b) 
conduct performance assessments of the environmental management plan or environmental management programme as required; and

(c) 
compile and submit a performance assessment report to the Minister in which compliance with paragraph (b) is demonstrated.

(2) The frequency of performance assessment reporting shall be-

(a) 
in accordance with the period specified in the approved environmental management programme or plan; or

(b) 
every two years; or

(c) 
as agreed to in writing by the Minister.

(3) A performance assessment report contemplated in subregulation (1)(c), shall be in the format provided in guidelines that will from time to time be published by the Department and shall as a minimum contain the following:

(a) 
Information regarding the period applicable to the performance assessment;

(b) 
the scope of the assessment; 

(c) 
the procedure used for the assessment;

(d) 
the interpreted information gained from monitoring the approved environmental management programme or environmental management plan;

(e) 
the evaluation criteria used during the assessment;

(f) 
the results of the assessment; and

(g) 
recommendations on how and when non-compliance and deficiencies will be rectified.

(4) A holder of a prospecting right, mining right or mining permit may appoint an independent competent person(s) to conduct a performance assessment and compile a  performance assessment report: Provided that such appointment shall not exonerate the holder of the responsibilities in terms of these regulations.

(5)
Subject to section 30(2) of the Act, the performance assessment report submitted by the holder may be disclosed by the Minister to any person on request.

(6) If upon consideration by the Minister, the performance assessment executed by the holder of a prospecting right, mining right or mining permit is not satisfactory or the performance assessment report submitted by the holder is found to be unacceptable, the holder must-

(a) 
repeat the whole or relevant parts of the performance assessment and revise and resubmit the report;

(b) 
submit relevant supporting information;

(c) 
appoint an independent competent person(s) to conduct the whole or part of the performance assessment and to compile the report.

(7)
If a reasonable assessment indicates that the performance assessment cannot be executed satisfactorily by a holder of a prospecting right, mining right or mining permit or a competent person(s) appointed by the holder, the Minister may appoint an independent competent person(s) to conduct such performance assessment and such appointment and execution shall be for the cost of the holder.

(8) When the holder of a prospecting right, mining right or mining permit intends closing an operation, a final performance assessment must be conducted and a report submitted to the Minister to ensure the following -

(a) 
the requirements of the relevant legislation have been complied with;

(b) 
the closure objectives as described in the environmental management programme or environmental management plan have been, met; and

(c) 
all residual environmental impacts resulting from the holder’s operations have been identified and the risks of latent impacts which may occur have been identified, quantified and arrangements for the management thereof have been assessed.

(9)
A final performance assessment report must either precede or accompany an application for a closure certificate in terms of the Act.
15. Regulation 56(a) of the MPRDA Regulations:

In accordance with applicable legislative requirements for mine closure, the holder of a prospecting right, mining right, retention permit or mining permit must ensure that -

(a) 
the closure of a prospecting or mining operation incorporates a process which must start at the commencement of the operation and continue throughout the life of the operation.
16. Section 43(3) of the MPRDA:

(3) The holder of a prospecting right, mining right, retention permit or mining permit or the person contemplated in subsection (2), as the case may be, must apply for an closure certificate upon -

(a) 
the lapsing, abandonment or cancellation of the right or permit in question;

(b) 
cessation of the prospecting or mining operation;

(c) 
the relinquishment of any portion of the prospecting of the land to which a right, permit or permission relate; or

(d) 
completion of the prescribed closing plan to which a right, permit or permission relate.

17. Regulation 57 of the MPRDA Regulations:
(1) An application for a closure certificate by the holder of a prospecting right, mining right, retention permit or mining permit in terms of section 43(4) of the Act must be completed in the form of Form P, contained in Annexure II. 

(2) The application referred to in subregulation (1) must be accompanied by the following documentation -

(a) 
a closure plan contemplated in regulation 62;

(b) 
an environmental risk report contemplated in regulation 60;

(c) 
a final performance assessment report contemplated in regulation 55(9); and

(d) 
a completed application form contemplated in regulation 58(1) to transfer environmental liabilities and responsibilities, if the transfer of such liabilities have been applied for.

18. Regulation 60 of the MPRDA Regulations:

An application for a closure certificate must be accompanied by an environmental risk report that must include-

(a) 
the undertaking of a screening level environmental risk assessment where-

(i) 
all possible environmental risks are identified, including those which appear to be insignificant;

(ii) 
the process is based on the input from existing data; 

(iii) 
the risks that are considered are qualitatively ranked as -

(aa) 
a potential significant risk;

(bb) 
a uncertain risk;

(cc) 
an insignificant risk;

(b) 
the undertaking of a second level risk assessment on issues classified as potential significant risks where-

(i) 
appropriate sampling, data collection and monitoring be carried out;

(ii) 
more realistic assumptions and actual measurements be made; and

(iii) 
a more quantitative risk assessment is undertaken, again classifying risks as posing a potential significant risk or insignificant risk.

(c) 
an assessment of whether risks classified as posing potential significant risks are acceptable without further mitigation;

(d) 
risks classified as uncertain risks be re-evaluated and re-classified as either posing potential significant risks or insignificant risks;

(e) 
documenting the status of insignificant risks;

(f) 
identifying alternative risk prevention or management strategies for potential significant risks that have been identified, quantified and qualified in the second level risk assessment; and

(g) 
agreeing on management measures to be implemented for the potential significant risks that must include-

(i) 
a description of the management measures to be applied;

(ii) 
a predicted long-term result of the applied management measures;

(ii) 
the residual and latent impact after successful implementation of the management measures;

(iii) 
time frames and schedule for the implementation of the management measures;

(iv) 
responsibilities for implementation and long-term maintenance of the management measures;

(v) 
financial provision for long-term maintenance; and

(vi) 
monitoring programmes to be implemented.
19. Regulation 62 of the MPRDA Regulations:

A closure plan contemplated in section 43(3)(d) of the Act, forms part of the environmental management programme or environmental management plan, as the case may be, and must include -

(a) 
a description of the closure objectives and how these relate to the prospecting or mine operation and its environmental and social setting:

(b) 
a plan contemplated in regulation 2(2), showing the land or area under closure;

(c) 
a summary of the regulatory requirements and conditions for closure negotiated and documented in the environmental management programme or environmental management plan, as the case may be;

(d) 
a summary of the results of the environmental risk report and details of identified residual and latent impacts;

(e) 
a summary of the results of progressive rehabilitation undertaken;

(f) 
a description of the methods to decommission each prospecting or mining component and the mitigation or management strategy proposed to avoid, minimize and manage residual or latent impacts;

(g) 
details of any long-term management and maintenance expected;

(h) 
details of a proposed closure cost and financial provision for monitoring, maintenance and post closure management;

(i) 
a sketch plan drawn on an appropriate scale describing the final and future land use proposal and arrangements for the site;

(j) 
a record of interested and affected persons consulted; and

(k) 
technical appendices, if any.

20. Section 42 of the MPRDA:

(1) 
Residue stockpiles and residue deposits must be managed in the prescribed manner on any site demarcated for that purpose in the environmental management plan or environmental management programme in question.

(2) 
No person may temporarily or permanently deposit any residue stockpile or residue deposit on any site other than on a site contemplated in subsection (1).

21. Regulation 73 of the MPRDA Regulations:
(1) 
The assessment of impacts relating to the management of residue stockpiles and deposits, where appropriate, must form part of the environmental impact assessment report and environmental management programme or the environmental management plan, as the case may be.

(2) (a) 
Mine residue must be characterised to identify any potentially significant health or safety hazard and environmental impact that may be associated with the residue when stockpiled or deposited at the site(s) under consideration.

(b) 
Residue stockpiles and deposits must be characterised in terms of its-

(i) 
physical characteristics, that may include -

(aa) 
the size distribution of the principal constituents;

(bb) 
the permeability of the compacted material;

(cc) 
void ratios of the compacted material;

(dd) 
the consolidation or settling characteristics of the material under its own weight and that of any overburden;

(ee) 
the strength of compacted material;

(ff) 
the specific gravity of the solid constituents; and

(gg) 
the water content of the material at the time of deposition, after compaction, and at other phases in the life of the deposit;

(ii) 
chemical characteristics, that may include -

(aa) 
the toxicity;

(bb) 
the propensity to oxidize and decompose;

(cc) 
the propensity to undergo spontaneous combustion;

(dd) 
the pH and chemical composition of the water separated from the-solids;

(ee) 
stability and reactivity and the rate thereof; and

(ff) 
neutralising potential; and

(iii) 
mineral content, that may include the specific gravity of the residue particles and its impact on particle segregation and consolidation.

(c) 
All mine residue stockpiles and deposits must be classified by a competent person.

(3) (a) 
All residue stockpiles and deposits must be classified into one or a combination of the following categories -

(i) 
the safety classification to differentiate between residue stockpiles and deposits of high, medium and low hazard on the basis of their potential to cause harm to life or property; and

(ii) 
the environmental classification to differentiate between residue stockpiles and deposits with -

(aa) 
a potentially significant impact on the environment due to its spatial extent, duration and intensity of potential impacts; or

(bb) 
no potentially significant impact on the environment.

(b) 
The classification of residue stockpiles and deposits shall determine the -

(i) 
level of investigation and assessment required;

(ii) 
requirements for design, construction, operation, decommissioning, closure and post closure maintenance; and

(iii) 
qualifications and expertise required of persons undertaking the investigations, assessments, design and construction thereof.

(c) 
The safety classification of residue stockpiles and deposits shall be based on the criteria as indicated in the Table below –

	Number of residents in zone of influence
	Number of workers in zone of influence
	Value of third party property in zone of influence
	Depth to underground mine workings
	Classification



	0
	< 10
	0 - R2m
	> 200m
	Low hazard



	1 - 10
	11 - 100
	R 2 m - R20 m
	50 m - 200 m
	Medium hazard



	> 10
	> 100
	> R20 m
	< 50m
	High hazard


(d) 
A risk analysis must be carried out and documented on all high hazard residue stockpiles and deposits.

(e) 
The environmental classification of residue stockpiles and deposits must be undertaken on the basis of -

(i) 
the characteristics of the residue;

(ii) 
the location and dimensions of the deposit (height, surface area);

(iii) 
the importance and vulnerability of the environmental components that are at risk; and

(iv) 
the spatial extent, duration and intensity of potential impacts.

(f) 
The assessment of impacts and analyses of risks shall form part of the environmental impact assessment and environmental management programme or environmental management plan, as the case may be.

(4) (a) 
The process of investigation and selection of a site for residue stockpiling and residue deposits must entail -

(i) 
the identification of a sufficient number of possible candidate sites to ensure adequate consideration of alternative sites;

(ii) 
qualitative evaluation and ranking of all alternative sites;

(iii) 
qualitative investigation of the top ranking sites to review the ranking done in terms of subparagraph (ii);

(iv) 
a feasibility study to be carried out on the highest ranking site(s), involving -

(aa) 
a preliminary safety classification;

(bb) 
an environmental classification;

(cc) 
geotechnical investigations; and

(dd) 
groundwater investigations.

(b) 
The geotechnical investigations may include-

(i) 
the characterization of the soil profile over the entire area to be covered by the residue facility and associated infrastructure to define the spatial extent and depth of the different soil horizons; and

(ii) 
the characterization of the relevant engineering properties of foundations soils and the assessment of strength and drainage characteristics.

(c) 
The groundwater investigations may include-

(i) 
the potential rate of seepage from the residue facility;

(ii) 
the quality of such seepage;

(iii) 
the geohydrological properties of the strata within the zone that could potentially be affected by the quality of seepage; and

(iv) 
the vulnerability and existing potential use of the groundwater resource within the zone that could potentially be affected by the residue facility.

(d) 
From these investigations contemplated in paragraphs (a), (b) and (c) above, a preferred site must be identified.

(e) 
Further investigation on the preferred site, must include -

(i) 
land use;

(ii) 
topography and surface drainage;

(iii) 
infrastructure and man-made features;

(iv) 
climate;

(v) 
flora and fauna;

(vi) 
soils;

(vii) 
ground water morphology, flow, quality and usage; and

(viii) 
surface water.

(f) 
The investigations, laboratory test work, interpretation of data and recommendations for the identification and selection of the most appropriate and suitable site for the disposal of all residue that has the potential to generate leachate that could have a significant impact on the environment and groundwater must be carried out by a competent person.

(5) (a) 
The design of the residue stockpile and deposit shall be undertaken by a competent person.

(b) 
An assessment of the typical soil profile on the site is required for residue stockpiles and deposits that -

(i) 
have a low hazard potential; and

(ii) 
have no significant impact on the environment.

(c) 
The design of the residue stockpile and deposit must take into account all phases of the life cycle of the stockpile and deposit, from construction through to closure and must include -

(i) 
the characteristics of the mine residue;

(ii) 
the characteristics of the site and the receiving environment;

(iii) 
the general layout of the stockpile or deposit, whether it is a natural valley, ring dyke, impoundment or a combination thereof and its three-dimensional geometry at appropriate intervals throughout the planned incremental growth of the stockpile or deposit;

(iv) 
the type of deposition method used; and

(v) 
the rate of rise of the stockpile or deposit.

(d) 
Other design considerations, as appropriate to the particular type of stockpile and deposit that must be incorporated include -

(i) 
the control of storm water on and around the residue stockpile or deposit by making provision for the maximum precipitation to be expected over a period of 24 hours with a frequency of once in a 100 years;

(ii) 
the provision, throughout the system, of a freeboard of at least 0.5 m above the expected maximum water level to prevent overtopping;

(iii) 
keeping the pool away from the walls; where there are valid technical reasons for deviating from this, adequate motivation must be provided and the design must be reviewed by a competent person;

(iv) 
the control of decanting of excess water under normal and storm conditions;

(aa) 
the retention of polluted water in terms of polluted water in terms of GN R991(9), where measures may be required to prevent water from the residue deposit from leaving the residue management system;

(bb) 
the design of the penstock, outfall pipe, under-drainage system and return water dams;

(cc) 
the height of the phreatic surface, slope angles and method of construction of the outer walls and their effects on shear stability;

(dd) 
the erosion of slopes by wind and water, and its control by vegetation, berms or catchment paddocks; and

(ee) 
the potential for pollution.

(e) 
A design report and operating manual must be drawn up by a competent person for all residue stockpiles and deposits that-

(i) 
have a medium to high hazard; and

(ii) 
have a potentially significant impact on the environment.

(f) 
Relevant information pertaining to the management of mine residue stockpiles and deposits must be included in the environmental management programme or environmental management plan.

(6) (a) 
The holder of any right or permit in terms of the Act, must ensure that-

(i) 
the residue deposits, including any surrounding catchment paddocks, are constructed and operated in accordance with the approved environmental management programme or environmental management plan;

(ii) 
the design of the residue deposit is followed implicitly throughout the construction thereof, and that any deviations from the design be approved by the Regional Manager and that the environmental management programme and environmental management plan be amended accordingly;

(iii) 
as part of the monitoring system, measurements of all residues transported to the site and of all surplus water removed from the site are recorded;

(iv) 
appropriate security measures are implemented to limit unauthorized access to the site and intrusion into the residue deposit;

(v) 
specific action is taken in respect of any sign of pollution;

(vi) 
adequate measures are implemented to control dust pollution and erosion of the slopes at residue stockpiles and deposits; and

(vii) 
details of rehabilitation of the residue deposit are provided in the environmental management programme or environmental management plan, as the case may be.

(b) 
A system of routine maintenance and repair in respect of the residue deposit must be implemented to ensure the ongoing control of pollution, the integrity of rehabilitation, health and safety matters at the site.

(7) (a) 
A monitoring system for residue stockpiles and deposits with respect to potentially significant impacts as identified in the environmental assessment must be included in the environmental management programme or environmental management plan, as the case may be.

(b) 
In the design of a monitoring system for a residue stockpile or deposit, consideration must be given to -

(i) 
baseline and background conditions with regard to air, surface and groundwater quality ;

(ii) 
the air, surface and groundwater quality objectives;

(iii) 
residue characteristics;

(iv) 
the degree and nature of residue containment;

(v) 
the receiving environment and specifically the climatic, local geological, hydrogeological and geochemical conditions;

(vi) 
potential migration pathways;

(vii) 
potential impacts of leachate;

(viii) 
the location of monitoring points and the monitoring protocols; and

(ix) 
the reporting frequency and procedures.

(8) (a) 
The decommissioning, closure and post closure management of residue deposits must be addressed in the closure plan, which must contain the following:

(i) 
the environmental classification, including assumptions on which the classification is based;

(ii) 
the closure objectives, final land use or capability;

(iii) 
conceptual description and details for closure and post-closure management;

(iv) 
cost estimates and financial provision for closure and post-closure management; and

(v) 
residual impacts, monitoring and requirements to obtain mine closure in terms of the Act.
22. Section 41(1) of the MPRDA:
(1) 
An applicant for a prospecting right, mining right or mining permit must, before the Minister approves the environmental management plan or environmental management programme in terms of section 39(4), make the prescribed financial provision for the rehabilitation or management of negative environmental impacts.
23. Section 10 of the MHSA
(1) 
As far as reasonably practicable, every employer must -

(a) 
provide employees with any information, instruction, training or supervision that is necessary to enable them to perform their work safely and without risk to health; and

(b) 
ensure that every employee becomes familiar with work-related hazards and risks and the measures that must be taken to eliminate, control and minimise those hazards and risks.

(2)
As far as reasonably practicable, every employer must ensure that every employee is properly trained -

(a) 
to deal with every risk to the employee’s health or safety that -

(i) 
is associated with any work that the employee has to perform; and

(ii) 
has been recorded in terms of section 11;

(b) 
in the measures necessary to eliminate, control and minimise those risks to health or safety;

(c) 
in the procedures to be followed to perform that employee’s work; and

(d) 
in relevant emergency procedures.

(3)
In respect of every employee, the provisions of subsection (2) must be complied with -

(a) 
before that employee first starts work;

(b) 
at intervals determined by the employer after consulting the health and safety committee;

(c) 
before significant changes are introduced to procedures, mining and ventilation layouts, mining methods, plant or equipment and material; and

(d) 
before significant changes are made to the nature of that employee’s occupation or work.

(4)
The employer must keep a record of all formal training provided in respect of each employee in terms of subsection (2).

(5)
All mines must submit a workplace skills plan and the annual training reports to the Mining Qualifications Authority.
24. Section 12 of the MHSA:

(1)
The employer must engage the part-time or full-time services of a person qualified in occupational hygiene techniques to measure levels of exposure to hazards at the mine -

(a) 
if required to do so by regulation or a notice in the Gazette; or

(b) 
if, after assessing risks in terms of section 11(1), it is necessary to do so.

(2) 
Every system of occupational hygiene measurements must -

(a) 
be appropriate, considering the hazards to which the employees are or may be exposed; and

(b) 
be designed so that it provides information that the employer can use in determining measures to eliminate, control and minimise the health risks and hazards to which employees are or may be exposed.

(3) The employer must keep a record of all occupational hygiene measurements in terms of subsection (1) in a manner that can be linked as far as practicable to each employee’s record of medical surveillance.

25. Section 13 of the MHSA:

(1) 
The employer must establish and maintain a system of medical surveillance of employees exposed to health hazards -

(a) 
if required to do so by regulation or a notice in the Gazette; or

(b) 
if, after assessing risks in terms of section 11 (1), it is necessary to do so.

(2) 
Every system of medical surveillance must -

(a) 
be appropriate, considering the health hazards to which the employees are or may be exposed;

(b) 
be designed so that it provides information that the employer can use in determining measures to -

(i) 
eliminate, control and minimise the health risk and hazards to which employees are or may be exposed; or

(ii) 
prevent, detect and treat occupational diseases; and

(c)
consist of an initial medical examination and other medical examinations at appropriate intervals.

(3) 
Every employer who establishes or maintains a system of medical surveillance must -

(a) 
engage the part-time or full-time services of -

(i) 
an occupational medical practitioner;

(b) 
supply the practitioners with the means to perform their functions; and

(c)
keep a record of medical surveillance for each employee exposed to a health hazard.

(4A) 
The employer must inform the Principal Inspector of Mines, in writing, within seven days of the appointment of the occupational medical practitioner.

(4B) 
The information submitted in terms of subsection (4A) must include-

(a) 
the name of a occupational medical practitioner;

(b) 
his or her practice number; and

(c) 
whether the occupational medical practitioner is engaged full time or part time.

(5) 
An occupational medical practitioner must take every measure that is reasonably practicable to -

(a) 
promote the health and safety of employees at the mine; and

(b) 
assist employees in matters related to occupational medicine.

(6) 
If any employee is declared unfit to perform work as a result of an occupational disease, the employer must conduct an investigation in terms of section 11 (5).

(7) 
If an employee is temporarily unfit to perform work as a result of any occupational disease, but there is a reasonable expectation that the employee’s health will improve so that the employee can return to work, the occupational medical practitioner must record that fact and notify both the employer and employee of it.

(8) 
The employer must -

(a) 
retain the records referred to in section 12 (3), 13 (3)(c) and 14 (1) until the mine closes; and

(b) 
when the mine closes, deliver those records to the Medical Inspector.
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