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Objects of Act

2. The objects of this Act are to—

(a) ...

[) harmonise the impiementation of this Act with the Promotion of Access to
information Act, 2000, and the National Archives and Records Service of South

Africa Act, 1996 (Act No. 43 of 1996);]

Application of Act ,

3. (1) The provisions of this Act with vegard to the protection of valuable
“information against alteration, loss and destruction apply to all organs of state.

(2} The classification, reclassification and declassification provisions of this Act—

{a) apply to the security services of the Republic and the oversight bodies referred to in
Chapter 11 of the Constitution: and

(b} may be assighed by the Minister, on good cause shown, by publication in the



Gazette, to any organ of state or part thereof that applies in the prescribed manner, to

have those provisions apply to it.
FURTHER PROPOSAL

(b) may be assigned by the Minister, on good cause shown, by publication in the

Gazette, to any organ of state or part thereof that applies in the prescribed manner, to

have those provisions apply to it: B

‘Classification levels

[15.] 13. (1) State information may be classified as “Confidential” if
the information is [—{a)] sensitive information, the funiawful] disclosure of which is_likely

or could reasonably be expected to cause demonstrable harm [may be harmful] to [the

security or] national [interest] security of the Republic or is likely or could reasonably be
expected to prejudice the Republic in its international relations;
{(b) [commercial information] the disclosure of which may cause financial clients,
competitors, contractors and suppliers.}
(2} State information may be classified as “Secret” if the information is—

(a) sensitive information, the disclosure of which is likely or could reasonably be

expected to cause serious demonstrable harm to [endanger] [the security or}

nationa! [interest] security of the Republic or is likely or could reasonably be

expected to jeopardise the international relations of the Republic; or
[(b} commercial information, the disclosure of which may cause serious financial loss to
an entity;]

[{c)] (b)  personal information, the disclosure of which [may] is_likely or could

reasonably be expected to endanger the physical security of a person.

(3) State information may be classified as “Top Secret” if the information

(a) sensitive information, the disclosure of which [may] is likely or couid reasonably be




expected to demonstrably cause serious or irreparable harm to the national

[interest] security of the Republic or [may] s likely or could reasonably be expected

fo cause other states to sever diplomatic relations with the Republic;

[fb)  commercial information, the disclosure of which may—
(i) have disastrous results with regard to the future existence of an entity; or
(ii) cause serious and irreparable harm to the security or interests of the state;]
{c) personal information the disclosure of which [may] is likely or could reasonably
be expected to endanger the life of the individual concerned.
{4) The classifying authority must use the guidelines for classification
levels as prescribed.
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(3) State information may be classified as “Top Secret” if the information is—

(a) sensitive information, thé disclosure of which [may] is likely or could reasonably be
expected to demonstrabiv cause [serious] grave or irreparable harm to the national
[interest] security of the Republic or [may] is likely or could reasonably be expected
1o cause other states to sever diplomatic relations with the Republic;

{fb)  commercial information, the disclosure of which may—

{i) have disastrous results with regard to the future existence of an entity; or

(if) cause serious and irreparable harm to the security or interests of the state;]

(c) personal information the disclosure of which [may] is likely or could reasonably
be expected to endanger the life of the individual concerned.
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(3) State information may be classified as “Top Secret” if the information is—

(a) sensitive information, the disclosure of which [may] is likely or could reasonably be

expected to demonstrably cause serious [or] and irreparable harm to the national

linterest] security of the Republic or [may] is likely or could reasonably be expected

Lo cause other states to sever diplomatic relations with the Republic;



[(b) commercial information, the disclosure of which may—
(i) have disastrous results with regard to the future existence of an entity; or
(ii) cause serious and irreparable harm to the security or interests of the state;]

(c) personal information the disclosure of which {may] is likely or could reasonably

be expected to endanger the life of the individual concerned.

OR FURTHER PROPSAL

(3) State information may be classified as “Top Secret” if the information is—

{a} censitive information, the disciosure of which [may] is likely or could reasonably be.

expected to demonstrably _cause [serious or} irreparable harm to the national

[interest] security of the Republic or [may] is likely or could reasonably be expected

to cause other states to sever diplomatic relations with the Republic;

i(b) commercial information, the disclosure of which-méy—
{i) have disastrous results with regard to the future existence of an entity; or
(ii) cause serious and irreparable harm to the security or interests of the state;]

(¢) personal information the disclosure of which [may] is likely or could reasonably

be expected to endanger the life of the individua! concerned.

FURTHER PROPOSAL

Classification levels
[15.] 13. {3) State information may be classified as “Confidential” if
the information is [—({a)]sensitive information, the [unlawful] disclosure of which is likely or

could reasonably be expected to cause demonstrable harm {may be harmful] to the security

or national [interest] security of the Republic or could reasonably be expected to prejudice

the Republic in its international relations;

{(b) [commercial information] the disclosure of which may cause financial clients,



(a)

[(b)

[tc)]

(a)

[(b)

(4)

competitors, contractors and suppliers.]
(2) State information may be classified as “Secret” if the information is—

sensitive information, the disclosure of which is likely or could reasonably be

expected to cause [serious] grave® demonstrable harm to [endanger] the security or

national [interest] security of the Republic or is likely or could reasonably be

expected to jeopardise the international relations of the Repubilic; or
commercial information, the disciosure of which may cause serious financial loss to
an entity;}

(b) personal information, the disclosure of which [may] is likely or could

reasonably be expected to endanger the physical security of a person.

(3) State information may be classified as “Top Secret” if the information

sensitive information, the disclosure of which [may] is likely or could reasonably be

expected to cause [serious] grave [or] and® irreparable harm to the national

[interest] security of the Republic or Imay] is likely or could reasonably be expected

to cause other states to sever diplomatic relations with the Republic;

commercial information, the disclosure of which may—

(i) have disastrous results with regard to the future existence of an entity; or
{ii) cause serious and irreparable harm to the security or interests of the state;]

(¢} personal information the disclosure of which imay] is likely or could reasonably

be expected to endanger the fife of the individual concerned.

Subject to this Act The classifying authority must use the guidelines for classification

levels as prescribed._Where does this come from?? it was not in the Bifl and | do not

remember it having been agreed to! Without the qualification, given its positions, this can

only mean that the “prescribed guidelines”, (which is a contradiction in termsjcan add

additional criteria and grounds, which makes this provision not a ceifing but a floor!

Clause 18 in Bill:

! By requiring harm to be “serious” in this section, by necessary implication the harm referred to in (1) needs not
to be “serious” at all.

See previous footnote. Plus, if an “or’ is used rather than an “and” the first test will suffice, which would make
the grounds for this classification identical to the preceding one, which is erroneous.



Report and return of classified records

[18.] 16. A person who is in possession of a classified record knowing that such
record has been unlawfully communicated, delivered or made available other than in the
manner and for the purposes contemplated in this Act, except where such possession is for
any purpose and in any manner authorised by law, must report such possession and return

such record to a member of the South African Police Service or the Agency.

PROPOSAL:

18. 16. (a) A person who is in possession of a classified record knowing that such
record has been unlawfully communicated, delivered or made available other than in the
manner and for the purposes contemplated in this Act, except where such possession is for
any purpose and in any manner authorised by law, must report such possession and return
such record to a member of the South African Police Service or the Agency.
(b} Unless such a classified record:

(i) reveals an unlawful act or omission, incompetence, inefficiency or administrative

error; )
(it) restricts access to information in order to limit scrutiny and thereby avoid criticism;
{iiiy  prevents embarrassment to a person, organisation, organ of state or agency;
(ivi  unlawfully restrains or lessens competition;
{v) reveals an imminent and serious public safety or environmental risk; or
(vi)  prevents, delays or obstructs the release of information that does not require

protection under this Act.
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[Report and return of classified records
[18.] 16. A person who is in possession of a classified record knowing that

such record has been unlawfully communicated, delivered or made available other than in
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the manner and for the purposes contemplated in this Act, except where such possession

is for any purpose and in any manner authorised by law, and knowing that such

information is classified, must report such possession and return such record to a member

of the South African Police Service or the Agency. ] We object to the State turning the
citizen into a policeman or an intelligent officer: it is the State’s Job to look after and retrieve

its secrets! If maintained the underlined insertion js necessaryg

Reporting

[xx] 32. (1) _ The Classification Review Panel must, in respect of each

financial year, prepare an annual report on the activities of the Classification Review

Panel undertaken during the financial vear.

(2) The Classification Review Pane! must tabie fhe report contemplated in

subsection ("I) to Parliament within 30 days of receipt thereof if Parliament is in

session, or if Parliament is not in session within 14 days after the commencement of

the next Parliamentary session.
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(5)  The Classification Review Panel must, furnish any other report fas]

upon request by the Joint Standing Committee on Intelligence [, requests].

(B6) The Chairperson of the Classification Review Pane! must publish the

annual report of the Classification Review Panel.

Disclosure of classified jand related] information

[38] 47. Any person, other than as contemplated in section 42, who unlawfuliy

discloses classified information in contravention of this Act is guilty of an offence and liable
on conviction to a fine or to_imprisonment for a period [not less than three years but] not
exceeding five years, except where such disclosure is-

{a) protected under the Protected Disclosures Act, 2000 { Act No 26 of 2000); or section
159 of the Companies Act, 2008 { Act No 71 of 2008); or

{b) authorised by any other law.
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[38.] 47. (o) Any person who unlawfully discloses classified information in
contravention of this Act is guilty of an offence and liable on conviction to a fine or to

imprisonment for a period not exceeding five years.



(b) Unless such disclosure:
(i} reveals an untawful act or omission, incompetence, inefficiency or administrative
error;
(i1) restricts access to information in order to limit scrutiny and thereby avoid criticism;
(iii} prévents embarrassment to a person, organisation, organ of state or agency;
{iv) unlawfully restrains or lessens competition;
(v) reveals an imminent and serious public safety or environmentat risk:
(vi) prevents, delays or obstructs the release of in'formation that does not require
protection under this Act; or
{c) Where such disclosure is:
(i) Protected under the Protected Disclosures Act, 2000 (Act No. 26 of 2000), or section
159 of the Companies Act, 2008 {Act No. 71 of 2008); or

(i) Authorised by any other law.
FURTHER PROPOSAL

[38.] [Any person who discloses classified information or information referred to in
section 11(3){g} outside of the manner and purposes of this Act except where such
disclosure is for a purpose and in a manner authorised by law, is guilty of an offence and
liable on conviction to imprisonment for a period not less than three years but not
exceeding five years, subject to section 1{6}.]

47.  Any person who uniawfully discloses classified information in contravention of this
Act is guilty of an offence and liable on conviction to imprisonment for a period [not less
than three years but] not exceeding five years, except where such disclosure is-

(a) protected under the Protected Disclosures Act, 2000 ( Act No 26 of 2000); or section
159 of the Companies Act, 2008 ( Act No 71 of 2008); or

(b) authorised by any other faw.
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FURTHER PROPQOSAL
[41] &7

'(1) No person is guilty of an offence of unauthorised disclosure under this

Act, provided that—
{a) the person disclosed the information in good faith; and
(b) the public interest in the disclosure outweighs the public interest in non-disclosure.
(2) When deciding whether or not the public interest in disclosure
outweighs the public interest in non-disclosure of particular information, a court may have
reference to whether the classified information disclosed concerns, shows or tends to show
inter alia one or more of the following—
{a) a substantial contravention of, or failure to comply with the law;
(b} an imminent and serious public safety, public health or environmental risk;
{c) that an undue advantage is being given to anyone in a competitive bidding process;
or
(d) that the public is being significantty misled by an action or statement of a person,
and the public interest in making the disclosure clearly outweighs the reasonably
foreseeable harm in not making the disclosure.
(3) No person shall be guiity of the offence of the uniawfu! possession or
disclosure of classified information if they have reason to believe that the information has

been disclosed under section 41(1).

OR FURTHER PROPOSAL
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[41.] g‘;? {1) No person is guilty of an offence of unauthorised disclosure under this
Act, pfbvided that—
(a) the person disclosed the information in good faith; and
{b) the public interest in the disclosure outweighs the public interest in non-disclosure.
(2) When deciding whether or not the public interest in disclosure
outweighs the public interest in non-disclosure of particular information, a court may have
reference to whether the classified information disclosed concerns, shows or tends to show
inter alia one or more of the following—
(a) a substantial contravention of, or failure to comply with the law;
{b) an imminent and serious public safety, public health or environmental risk;
f(c)  that an undue advantage is being given to anyone in a competitive bidding process;
or
{d}  that the public is being significantly misled by an action or statement of a person,
and the public interest in making the disclosure clearly outweighs the reasonably
foreseeable harm in not making the disclosure.]
(3) No person shall be guilty of the offence of the unlawful possession or
disclosure of classified information if they have reason to believe that the information has

been disclosed under section 41{1).

Failure to report possession of classified information
[39.] 48 Any person who fails to comply with section [18 ] 16 is guilty of an
offence and liable to a fine or imprisonment for a period [not Iéss than three years but] not

exceeding five years [or to both such fine and imprisonment, subject to section 1{6)].

PROPOSAL

CLAUSE 39
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39. 48. (a) Any person who fails to comply with section 18 is guilty of an
offence and liable to a fine or imprisonment for a period not exceeding five years [or to
both such a fine and imprisonment].

{b) Unless the classified record:

{i) reveals an unlawful act or omission, incompetence, inefficiency or administrative
error;

(ii) restricts access to information in ordered to limit scrutiny and thereby avoid
criticism;

(i)  prevents embarrassment to a person, organisation, organ or state or agency;

(v} unlawfully restrains or lessens competition:

{v} reveals an imminent and serious public safety or environmental risk; or

{vi)  prevents, delays or obstructs the release of information that does not require

protection under this Act.

FURTHER PROPOSAL

[39.] 48 Any person who fails to comply with section [18 ] 16 is guilty of an offence
and liable to a fine or imprisonment for a period [not less than three years but] not

exceeding five years [or to both such fine and imprisonment,] [subject to section 1( ]




